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^ V/ashington, D. C, 

Friday, January 13* 1956 i ’4| 

Before Judge IiLKU'WhR IKUZOFF at 10 a.m, today, on defendant *3 raotion 


For the United States: IS, R03EEC ASiiAN 


For the defendant: i-S. HTSK? AHERN 


IS, /HERN, Hay it please Your Honor, I would like to request pe; 


mission to amend the address listed in rcy motion to conform with the' address 

listed in the affidavit. It was a mistalce in our office, ‘/^e took t^e present , 

I ' ^ ^ 

address in drawing up thi.s motion, instead of the former address, an^ the -: '' Vv 

affidavit contains the correct address which was lUUO Fairmont Streejt, North¬ 
west, It was a typographical mistake in the office when my secretarjy prepared it. 

j '. 

THE COURT, The motion may be so amended, j 

I 

Your motion doesn't enumerate, however, what you wish to have sjappressed. 


I®, AHERN, The accou^anying affidavit — it was a bottle that c|ontained 


THE COURT, I'Jhere is that stated? 


HR, A HERN, In the motion itself. Your Honor 


THE COURT 


HR, AHERN, There was a bottle taken from the areaway of the prejnises 

i 

occupied by the defendant, 

THE COURT. Before we nroceed, does the defendant claim ownership of the 


HR, AH.JIN, Yes, Your Honor 


THE COURT, I want an affidavit signed by her swearing to the efjfect that 
the property is her own, j 

I'E, AHERN, Then would Your Honor want to continue this motion? j 

I 

THli court. Could you get such an affidavit between now and l:U5l? (U) 


HR, AHJ?N 


THE COURT 


HR, AHERN, Thank you, Jovr Honor 
(At 3 s 15 p.ra,): 


THE DEPUl'Y CLERK: The case of Ella !lae Work 


in, AHERN, A supplemental affidavit has been filed, if Tour 


I would like to call Officer Holcomb 


THE COURT, You have seen this affidavit? 



(4) 


MEl« ASMAN* Yes, Your Honor* I have a copy* 

^* AHERN* (t7 version of the facts, or of the facts as I a,a able to 
get them, is this: 

That the officers were in the neighborhood of the X400-blod£ of (5) 
Fairmont Street, apparently looMng for somebody %dio was purportedly a 
drug addict; that they came to premises 1440 Fairmont Street, Northwest, lAere 
•t!aey aavr the defendant, apparently coining out of her basement door* 

IHE CODRT* You may proceed, Mr* Ahem* 

AHERN. As I stated to Your Honor, the police apparently were Icoldng 
for a person vdio was supposed to be a drug addict* They got in the 1400-bloc]^ 
of Fairmont Street on September 9th, where they saw the defendant, Ella Mae 
Worh, in the basement or near the basement door to her heme* Whereupon they 
saw her near or walk over to a trash receptacle* 

They walked on to the premises. They had no search i/arrant for the 
premises. 

THE CX3QRT* Where was the trash receptacle? 

AHERN. It was on the premises in her basement areaway* 

TEE CODRT* Don't areaways belong to the District of Coluaibia? 
f®. AHERN. The officers will have to tell Your Honor how the property 
is situated. 

THE COORT. I want to know \diat you claim. 

MR. AHERN. That this is all part of the house. Your Honor. 

TEE CODRT. Gh, yes.' But we have had it time and time again — (6) 

and the District of Colunhia law is peculiar on this point — the District 
of Columbia generally owns to the building line, and it owns the areaways* 

I happen to know that because I had a civil case of a person fell down 
a step in the area way and hurt himself and sued the District of Colunbla, 
and the Court of Appeals held there was no rl^t of action against the 
District of Columbia because that space belonged to the District of Columbia. 

Ml. AHERN* Of course the testimony itself would have to indicate*- Xt is 
our contention that this was not District of Coluobia pr o p e x ’ ty* 

THE CODRT* You will, have to prove that, won't you? 

I®. AHERN* VSU, I think I will have to prove it by the testimony of the 
police officers when they take the stand* 

THE CODRT. I have a high regard for police officers, but I don't thlnv police 
officers can express ppinlons as to the title to prop e rty. 



It is our contention that the tz«ah recepteele vad on (6 
the premiees; that ia, on the | 

I 

TBB COURT. But It vrae out of doors. vssnH it? ! 

I - 

I 

Ffl. AHERN. It %ra8 leading into the inside of the house, on thje sill of 
the house. i 


AHERN. 


THE COURT. It vas out of doors, was it xiot? 


AHERN. Outside her door, yea 


THE COURT. Outside the outer door? 


THE COURT. But outside the outer door? 


Ifl. AHERN. Outside the outer door to the basement 


TEE COURT. Are you familiar with the Hester case in the Supreme Court? 


THE COURT. That is a ease in which Jtistice Holmes 


wrong, but I think that is the name of the case—in which Justice Holmes held 

I 

that the Fourth Amendment does not apply to a search of the out of doors. 


MR. ASMAN. May counsel a^iroach the bench. Your Honor? 


THE COURT. I see that Cksvemment counsel is armed with the case 


Street, Northwest, and they went through a container — either a box or a 
can, I am not sure which — and in the contain&r they found, amond the trsEOi, 
a bottle. They did not see the defendant place the bottle in the (fsn at any 

time. I 

THE COURT: If they didn't, that of course is a weakness in tlb (S) 

I 

Government's proof. But that is no reason for suppressing the CYi4snee, is it? 
FR. AHERN. I tbixdc so, if the entry onto the premises was uxOswfuI. 

TEE COURT. Veil, they didn't enter the premises. This vm oui of doors* 
IR. AHERN. They entered onto the premises. If the Court pleai^. 

THE COURT. Suppose they entered a back yard or the front yar<^, whidh 

! 

without doUbt belonged to the property owner and tbsrefora there no 
question as to title, there would be no illegal search or selzurei 

•/ I * 

FR. AHERN. Veil, in this case they went further than entering the front 
yard or the hack yard* They went right iq» to the very tfareSbhold the door* 


THE COURT* Tee; but they didn't exster the house* They didn't! 



IfU AHERN. I thlzik that \d)en they were on the sill of that door, (8) 
they had entered the castle, in ngr opinion. 

There vas no felony being eoamltted in their presence; they did not see 
an yone coomit a felony, nor did they have prbbable cause to believe that a 
felony vas being coenitted. And of course the search of this contalnftr in 
the baament areavay or on the sill of the door, in ny opinion, vas an unlawful 
search and a fishing expedition on the part of the police officers* (9) 
THE COURT* I vill hear the other side* 

tfl. ASMAN* May it please Your Honor, the facts, vhich I can state at 
this time in certain particularity, are these: 

While investigating a coB^laint received in the office of the Narcotics 
Squad relative to a young'girl who was Imown to be a prostitute and a drug 
addict, they vent to these premises, these pronises generally Icnown to be 
a house of prostitution; and they vent to the door of the defendant, the 
door to her room* The defendant is also known to the police officers to be a 
prostitute and a drug addict* 

The door vas opened to her room, but the defendant vas not in there* 

They heard her coaxing up the areavay* 

THE COURT* Mr* Asmasi, I don't think I need hear all of that* I don*t 
want to take testimony to these facts unless they are relevant* 

MR* iSMAN* I felt that Your Honor didn't want to be laisled as to the 
facts, becaxxse it may ham^e sooe relevanee and bearing* 

THE COURT* You either rest on the other side's facts or you have to 
prove vbat you are going to allege* 

MR* ASMAN* Tea, Tour Honor* 

TEE COURT* Do you admit the feets es stated by the other side? 

Ifi* ASMAN* Not exactly* But I think that counsel* once he has (10) 

heard the facts as I have stated them, vill probably— 

THE COURT* Don't dreg in a lot of immaterial details, please* 
m» ASMS, Yes, Your Box»r* 

THE COURT* Stick to the salient, ruling facts* 

MR* ASMAN* When the officers saw the defendant, they ssv her take an 
6b jeet end deposit it in e trash can* 

Tffi COURT* Where vas all this? That is the isixortaat thing* Where vas 


the aeardbH 


NEU ikSMAN* The trash can was located under the front porch ofj the (10) 
defendant's house. In part of the areavay off the street. Your Bonor* And 

I 

they located the vial containing these capsules or tablets* 

I 

THE COQRT* And they seised them? | 

hE* ASMAN* And they seised thesu I 


TEE COQBT* Then there is no difference between the facts as ^ted by 
Mr* Ahem and as stated by you* Vhy don't you say you admit the facts as 

stated by Mr, Ahem? j 

i 

How I will hear your argument, 

ASMAN* The Ckivemnent contends in this case. Your Bbnor, j that there 

I 

was no search and seisure; that, if anything, the defendant aband^yned the 

I 

property, which she now claims was hers, under the affidavit in 8i|i{^>ort of 

I 

her motion to suppress, I (11) 

THE COQRT, That isn't the point, Mr, Ahem claims that the ojrfieers 

1 

had no ri{^ to search the trash baslcet or the traSh can. Now \diat do you say? 

That is the \d)ole point in the ease, isn't it? ! 

! 

MR, AHERN* That is correct. Your Honor, | 

I 

Ml, ASMAN* And the Government contends that they did. Your ^onor* 

THE COURT, I understand. Now, why? 

Ml, ASMAN, On the grounds that they had probable cause to believe that 
She was eonodtting an offense; and that even thou^ the trash eax]| was hers, 
%diiCh she claims, and of course \diieh may be in dispute, because lit was e 

rooming house. Your Bbnor, and a traSb can seems to be the property at 

i 

least the contents —> seems to be waste pr ope rty of all the occuiUnts of a 
rocmdng houses j 

TEE COURT* Was she the owner of the rooming house? 

I 

I 

tfi* ASMAN* I am not sure that She was tba owner. Your Honor j 
Yes, sir* The officers nod to ma that ahe was* 

THE COURT* Then it was her trash can* 

i 

MR* ASMAN* Now I could say this. Your Honor, Doesn't it se«ii fair that 


idwn a person throws traSh into a trash can, that the intended u^e of that 
traUh is to abandon it, to the trahh man, let us say? (12) 

New, even if Uhe does claim that she owns the trsflb can, thp trash is 
in such a place where anything put would liloely be abandoned* So under those 

j 

cireumstances. Your Honor, and oansidering the place whexe it ws^, that Is, 

altbouid^ it was under the front porOh, it was accessible to snyOM who would 
oome to eerxy it away* 








^E• ASMAN* The trash can was located tinder the front porch of the (10) 

I 

defendant *s house, in part of the areaway off the street. Your Honor. And 
they located the vial containing these capsules or tablets. 

THE COORT. And they seized then? 

MR. ASMAN. And they seized them. 

TEE COQST. Then there is no difference between the facts as stated by 
Mr. Ahem and as stated by you. Vhy don't you say you admit the facts as 
stated by Mr, Ahem? 

Now I will hear your argument. 

MR* ASMAN. The Govemnent contends in this case. Your Honor, that there 
was no search and seizure; that, if anything, the defendant abandoned the 
property, which she now claims was hers, under the affidavit in m:^^>ort of 
her motion to suppress, (11) 

THE COURT, That isn’t the point, Mr. Ahem claims that the officers 
had no ri^t to search the trash baslcet or the traSh can. Now what do you say? 
That is the whole xx^int in the case, isn't it? 

(ft. AHERN. That is correct. Your Honor. 

(ft. ASMAN. And the Government contends that they did. Your Honor. 

THE COURT. I understand. Nov, vhy? 

Ml. ASMAN. On the grounds that they had probable cause to believe that 
she was eoamitting an offense; and that even though the trash can was hers, 
which she claims, and of course \diieh may be in dispute, because it was a 
rooming house. Tour Honor, and a trash can seems to be the property at 
least the contents <-* seems to be waste prope r ty of all the occupants of a 
rooming house. 

THE COURT. Was ^le the cvner of the rocoisg house? 

ASMAN. I am not 'sure that she was the owner. Your Honor. 

Yes, sir. The officers nod to me that she was. 

THE COURT. Then it was her trash can* 

ASMAN. Now I could aay thia. Your Honor. Doesn't it seem fair that 

a person throws tra^ into a trahh can, that the intended use of that 
traeh is to abandon it, to the trash man, let iis say? (12) 

Now, even if she does claim that she owns the trahh can, the tradfh is 

in such a place where anything put would lilcely be abandoned. So under those 

cireumstanees. Your Honor, and oohsidaring the place yAa&re it was, that is, 

althou^ it was under the front porch, it was accessible to anyone y/bo would 
eooe to carry it away. 



KU AHERN* I thlxik that \^»en they vere on the sill of that ddor^ (6) 
they had entered the eaetle> in sqt opinion* j 

There vae no felony being eosnitted in their presence; they ^d not see 
anyone coosnit a felony, nor did they have probable cause to believe that a 
felony vas being coiaiiitted* And of course the search of this container in 

I 

the basQsnt areavay or on the sill of the door, in wy opinion, va^ an unlaufol 
search and a fishing expedition on the part of the police officers* (9) 
THE COURT* I will hear the other side* 

I 

MSLm ASMAN* May it please Tour Honor, the facts, vhich I can ^tate at 
this tiiDe in certain paiticularity, are these: 

I 

While investigating a conplaint received in the office of tiie Narcotics 

I 

Squad relative to a young girl vho was Imown to be a prostitute a^ a drug 
addict, they vent to these premises, these premises generally loioiai to be 

j 

a house of prostitution; and they vent to the door of the defends^, the 

I 

door to her room* The defendant is also known to the police offiejers to be a 

j 

prostitute and a drug addict* | 

The door vas opened to her room, but the defendant vas not i^ there* 

They heard her coning up the areavay* j 

I 

THE COURT* Mr* Asman, I don't think Z need hear all of that*! I don't 
vant to take testiaony to these facts unless they are relevant* 

Ml* SSHAN* I felt that Tour Box»r didn't vant to be misled as to the 
facts, because it may have some relevance and bearing* 

THE COURT** Ton either rest on the other side's facts or you jhave to 

prove id»t you are going to allege* i 

i 

Ml* ASMAN* Tes, Tour Honor. I 

i 

THE COURT* Do you admit ihm facts as stated by the other si^t 
Ml* ASMAN^ Not exactly* But I think that counsel* once he h^s (10) 

heerd the facts as X have stated them, vlU prohebly— j 

THE COURT* Don't drag in a lot of immaterial details, pleas^* 

^e* ASMAN* Tes, Tour Honor* | 

THE COURT* Stick to the salient, ruling facts* | 

I 

1 

MR* ASMAN* When the officers sev the defendant, they saw he^ take an 
6bjeot and deposit it in a traah can* 

Tffi COURT* Where vas all this? That is the inportant tfaing*| Where ves 
the search? 




KU AHERK* I think that 'v^n they were on the sill of that door, (8) 
they had entered the castle, in oy opinion* 

There was no felony being coiaaitted in their presence; they did not see 
anyone comoit a felony, nor did they have probable cause to believe that a 
felony was being comaitted* And of course the search of this container in 
the basment areavay or on the sill of the door, in ay opinion, was an unlawful 
search and a fishing expedition on the part of the police officers* (9) 
THE CODRT* I will hear the other side* 

ASMAN* May it please Tour Honor, the facts, which I can state at 
this time in certain particularity, are these: 

VIhile investigating a cocplaint received in the office of the Narcotics 
Squad relative to a young girl who was known to be a prostitute and a drug 
addict, they went to these premises, these premises generally known to be 
a house of prostitution; ^ they went to the door of the defendant, the 
door to her room* The defendant is also known to the police officers to be a 
prostitute and a drug addict* 

The door was opened to her room, but the defendant was not in there* 

They heard her conlBg up the areavay* 

THE COGRT* Mr* Asman, I don't think Z need bear all of that* I doo*t 
want to take testiooey to these facts unless they are relevant* 

)fi* ASMAN* I felt that Your Honor didn't want to be misled as to the 
facts, because it nay have soot relevance cad bearing* 

THE COOBT*^ You either rest on the other side's facts or you have to 
prove idiat you are going to allege* 

!£* ASMAN* Yes, Tour Honor* 

THE COORT* Do joa admit 'Um facts as stated by the other side? 

MR* ASMAN« Hot exactly* But I think that counsel, cnee he has (10) 

heard the facts as I have stated them, will probably— 

THE COQBT* Don't drag in a lot of ixDoaterial details, please* 

)fi* ASMAN* Yes, Your Honor* 

THE COORT* Stick to the salient, ruling facts*. 

!fi« ASMAN* Vhen the officers saw the defendant, they saw her take an 
Object and deposit it in a traA can* 

THE COOBT* Nhere was all this? That is the isportant thing* Where was 


the search? 



ikSMAN. The trash can was located coder the front porch ofj t] 

I 

defendant's house. In part of the areavay off the street. Tour B 6 D|or 

1 

they located the vial containing these capsules or tablets* i 

i 

THE COURT* And they seized them? 

HR* ASHAN* And they seized them* 


MR 4 ASMAH* The Government contends in this case. Tour Honor; 


THE COGRT* That isn't the point* Mr* Ahem claims that the 


had no right to search the trash baslcet or the tra^ can* Nov ^ajb do you say? 
That is the vhole point in the ease, isn't it? I 


ffi* AHERN* That is correct. Tour Honor 


tCl* ASHAN* And the Qovenment contends that they did. Tour Hpnor* 

THE COQRT* I understand* Nov, vhy? j 

i 

ASMAN* On the grounds that they had probable cause to be^eve that 

I 

ahe was eosmittlng an offense; and that even though the traaih can| vas hers, 

I 

vhich she claims, and of course ^diich may be in dispute, because it vas a 


rooming bouse. Tour Honor, and a traah can seems to be the propezjty at 
least the contests — semas to be vaste pr ope x ' ty of all the oeeuplasts of a 

I 

rooming house*. j 

THE COQRT* Vas she the owner of the rooming house? ! 

!fU ASMAN* I am not sure that She vas the owner. Tour Hooor^ 

Tes, sir* The officers nod to m that she vas* | 

I , ’ 

THE COURT* Then it vas her traah can* j 


ASMAN* Now I eoQld say this. Tour Honor* Doesn't it seeip fair that 
when a person throws traSh into a trash can, that the iatesded ute of that 

I 

traSh is to abandon it, to the traSh man, let us say? | (12! 

, ' i 

Ncv, even if She does claim that She owns the trash can, thS trssh la 

I 

in such a place where anything put would li3oely be abandooed* So under those 
eireumstanees. Tour Honor, and oonsideriag the place where it va|s, that Is, 

altbouid^ it vas under the front pordh, it vas accessible to asyoM^ who would 
oooe to esrry it away* 











The Hester case^ which Tour Honor referred to, isdloetes that (12) 

property in the yard has been abandoned, and that the officers when they see 
property being left there have a right to talce it and to seize it. 

I think. Your Honor, that the facts here are very similar to those in 
the Hester case, because assuming that this was Hester's yard, and the facts 
being that this was under the defendant Work's front porch, it ima in more 

or less a public place; but 3 rou might concede that it was owned by the 
defendant. 

THE CODRT* Arewtrsye in the District of Columbia are owned by the 
District of Columbia. 

MR. i^SMAN. That is right. 

THE CCXJRT. And the District of Columbia is liable for accidents caused 
by unsafe areaways. 

MFU ASMAN. So I am going even farther than I have to, Yofor Honor, when 
I assume — and I only assume for the sake of argument that the defendant 
owned this particular property. So under the Hester case I feel that (13) 
the Government is correct in its position* 

THE COURT. Do you wish to say anything in reply, Mr. Ahem. 

(SI. AHERN. Yes. I would like to j\2St correct one statement, if it please 
the Court, for the record. The tra^ receptacle was underneath the front 
porch. That is not part, physically is not part, of the areawasf^but is next 
to an entrance to the areaway. And I would like very much to have permission 
of the Court to put on the person \d 2 o was actually there. 

THE COURT. That isn't necessary. I am going to assume the facts to be as 
you say, 

(A. AHERN, Then the facts will indicate that this trash receptacle was 
not directly in the areaway; it was underneath the porch. 

THE COURT, But it was reached by the officers without entering the 
house. Is that it? 

« 

!fl'. AHERN. After they came out of the house, it was reached by the officers. 

The COURT. Yes. But they did not have to enter the house to reach that 
receptacle;. It was outside the bouse. Is that not correctT 

fSU AHERN. It was outside the door, underneath the front por<di. Nov, I 
say that that area Is not owned by the District of Coloobia, the area (14) 
underneath the front porch. It was not exactly in the areaway* 


Tffi COURT. Very well. 


Ifi* AHERN* Asd I would lilos to state that the Hester ease isj Just ^ (14) 
a little bit different than this ease* The officer in the Hester ease said 

they observed the person throwing the bottle; that they observed |DoonShlne 

■ 

vbislsy and vent into the open field and recovered it* j 

In this ease there would be no testtzaony that anything was Sjsen by the 
officers; that they saw her place a bottle into a receptacle, or jthat they 
identified anything which "vas in her hand at any time* | 

THE COOPT* Well, if they can*t identif^r it, then it is not adpissible 

I 

against her* j 

Ml* AHERN* Well, of course, that is one reason why we are hebre* 

1 

THE CODRT* Let us not have any confusion of thinking* You azie not moving 

I 

I 

to suppress this evidence because the officers did not see the defendant drop 

1 

it into the trash basket* That might make it inadissible in evidejnce, but 

I 

that is no reason for suppressing it* That is no reason for making the search 

j 

illegal* I think we oug^t to keep our strands of thoui^t separat€|> instead of 

I 

intertwining them* 

m* AHERN* That is what my argument would be. Your Honor* | (15) 

THE CCXIRT* For the purpose of this motion the Court will assume the 
facts as stated by defense counsel* That being so, it is not nec^sary to 

take testimony* ! 

! 

The search of the trash basket was made without e ntr y into building 

I 

or the house of the defendant* The tra^ basket was standing outside the 

j 

outer door of the houae* Under the ruling in Hester ▼* United States, 265 

I 

. 1 

U* S* 257, in which Mr* Justice Holmes wrote the opinion for a uhanlmoos 
bench, this does not constitute a search in violation of the Fomj^ A m en d me nt* 

I 

Rights under the Fourth Amendment are limited to the interiors o^ buildings^ 

and not to anything that is outside of a building, axid to the person himself; 

that is, p r ope r ty carried on the person* 

Any p roperty that is out of doors, even if It be on premlsef beloogisg 

to the moving party, if seised, may tie seised perhtq^ by trespass; but the 

seisure is not violative of the Fourth Amendment , because the sanctity of 

the Fourth Amendment does not ^ly to such s situatioiu 

The motion is denied* j 

Washington, 0* C* ; (16) 

Wednesday, Febru^ 29, 1956 

Before Judge AIOCAIiaCR HOUZCFF at 2:30 p*B* today, for trl^' 


For the Thiltad States: MU VICRB CAPUTY 





CPENINO STAI2HEOT lU BEHAIf CF THE UNTPED STATES 


(20) 



MR. CAPOTY. The evidence will show^ if Tour Honor pleese, that 
members of the Metropolitan Police Department, Detective Guy V. Hblcomb 
and also Detective Herring, vent to 1440 Fairmont Street, Northwest, on 
September 9, 1955, about three-thirty in the afternoon. 

THE COlStT. What was the address, again? 

I®. CAPUT7. Fourteen forty Fairmont Street, Northwest^ They went there 
about three-thirty in the afternoon of September 9, 1955, on police business, 
because they received information that some houng girl was using narcotics 
there and engaged in prostitution. So they Imoclced on the door, opened the 
door — and this is on the first floor — at which time they saw this de¬ 
fendant, idio had passed them and made some remark as to \ibo left this door 
open. And she came up from the first floor, and went down the steps, and was 
followed by the police officers, and was seen to go under the porch and 
throw something in the trash can. 

The officer. Detective Erring, vent to the trash can and recovered a 
vial which contained 18 capsules, and these 18 capsules were later found to 
be containing morphine sulfate. 

And that these capsules then on September 9, 1955 were tamed over to 
the United States chemist, and they were analysed by him and found to (21) 
be narcotic drugs. 

That is the case, if Tour Honor please. 

CFENING STATEMENT IN BEHAIF GF DEFENDANT 
AHERN. Ve intend to show Tour Honor that the police vent to the 
pronises of 1440 Fairmount Street; They were looking for another persexu 
They had no search warrant az^ they had no arrest warrant \diatsoever. They 
vent Izzto the house. They later came out of the house. 

They saw this defendant near a tz^h can which was underneath the parch 
of her bouse. They didn't see her throw anything that they could identify in¬ 
to thd'.trssh can, tut they saw her make some sort of moveme n t toward that .. 
tre^ can. And later on they passed the traSh can and found a bottle which did 
contain some pills which, have been identified by Mr. Caputy as beiz« drugs. 

GOT W; BQLCGie, JB., (22) 

DIRECT EXAMDUnOH 

BTIfU CAFUTT: 

Q Were you assigned as a member of the Narcotic Squad of the (23) 
Metropolitan P(^oe Dep artm ent oe Sept e ntoer 9, 1955? 

A Tes, air. 


Q 2iid on that day during the oouraa of your offlelal duties, " 

did yen go to 1440 Faimeot Street, Hortbwest? | 

A Tea, sir* 

Q And is that in the District of Colmdtjia? 

I 

A Xes, sir* I 

I 

Q And about vhat tine of the day vas it that you vent thm? 

i 

A About three-thirty p*m* j 

Q And in going there, vas that in connection with police | duties, sir, 
that you vent there? 

A Yes, sir* 

Q And vhat police duty vas that, in connection vith vhat', sir? 

j 

A Ve had received infoxnation in the office of the Narcojtic (24) 
Squad that there vas a young girl living at the house and vorkix^ — 

i 

] 

, IfU AHERN* I am going to object. Your Honor, to ^diat infomjatioo he 

I 

received* I 

IHE CCXIBT* Objection sustained* | 

I 

BY m* CAPOTY: I 

Q Too vent there as a result of certain infomation? Is that eorreet? 

A Yes, sir* 

Q Do you knov the defendant, Ella Mae Work, there? , . 

A Yes, sir* 

I 

Q And did you see her on Septenber 9, 1955? 

A Yes, sir* 

Q Vfhere vas it you sav her? 

I 

A Coming tbrousd^ the hallvay at 1440 Fairmont Street, Nijnrtfavest* 

I 

0 And %iere you there at that tlaa, sir? | 

I 

A Yes, sir* ^ | 

Q And vhat part of the hallvay? | 

A X vas at the front part of the hallway* | 

IBB CQQRT* .Where? ! 

I 
I 

THE VUMBSS* The entrance to the hallvay, the outside entrance* 

BTIS* CAPOTY: 

I 

Q In relation to the outside door, how far were you avajy from (25) 
it, sir? j 

A A few steps* I 

I 

Q Vas an yone else with you there? 

A Yes, sir* 





Q Aitd vho vas It? (25) 

A Officer Herring* 

Q A seisber of the Narcotic Squad? 

A Yes, sir. 

THE COQRT. I thin!: I vant to get the arrangement of the premises in nor 
own mind. Vas that a private duelling or apartment house? 

CAFUTY. I vill ask that, Your Honor. 

THE COOHT* And what kind of a hallway %ms it. 
m. CAPOTY. Yes. 

BY MU CAPOTY: 

Q Was that a row house, or ^at, sir? 

A Yes, air; it is a row house. 

Q And can you tell us \diether it vas a private dwelling or a rooming 
house there? 

A It is a rooming house. 

Q And you know that of your c^m knowledge, sir? 

A Yes, sir. 

Q Can you tell us just how you enter 1440 — 

THE COQRT. You say this is a rooming house. 

FS. CAPOTY. A ro o ming house. 

% 

THE COQRT. Is it one of those private dwellings used as a rooming (26) 
house or as apartment house? 

)C« CAPOTY. It vas a row house, he says. Your Honor. 

THE COQHT. Very well. 

BY MB. CAPOTY: 

Q Bow many floors? 

A Three floors. 

Q And do you know how many rooms? 

THE COQRT. Vas it the type of house originally built as a single-family 
dwelling? 

THE VITICSS. It most likely vas. Your Honor. 

THE COQST. I vanted to get a picture in ny own sdsd of the type of 
house it vas. 

BY m. CAPOTY: 

Q And three floors? 

A Yes, sir. 


j 


(26) 


THE COQRT. And of this hallvay yaa vsrs testif^rlag abeot in | 

I 

vhioh you saw this defendant* | 

i 

THE WITNESS* As you open the door there is a hallvay that go^ bach 
to the defendant’s, well, it could be a living room and hit^hen, With an 

I 

ice box in there also* i 

I 

I 

THE COOBT* In other words, is the first floor hallvay on a level with 

] 

the entrance? 

I 

THE VITNE^* Tea, sir* I 

_ I 

THE COQRT* And you were in the foyer? (27) 

1 

THE WITNESS* Tes, sir* ! 

THE COCHT* When you saw her? 

THE WITNESS* We were in the hallway* ! 

TEE COQRT* And which way %ms she going? 

I 

I 

THE WITNESS* She was coming towards us* 

THE COQRT* Very well* 

BT Ml* CAFUTT: 


Q And that hallvay, is it a hallvay used by other rooaer s j in the house? 

I 

A Yes, sir* i 

Q And did ahe pass you, sir? | 

A Tes, sir* 

! 

Q At the time She passed you and when you saw her, did She say anything? 

I 

A Tes, sir* I 

Q What did she say? | 

A She said "Who in the hell left that door open?" 

Q And then did what, sir? j 

I 

A And then walked past us* '; 

I 

Q And when you tell us She vaUoad past you, where did She| go? 

A She walJced down the steps to the first landing on the sidewalk* 

I 

Then She walked down the steps to an areaway underneath the porolu And at 

i 

that tins ahe xdoked iq) the lid of a traSh can and She made a motion (26) 
with her arm* She closed the traSh can* And after die did that, Ij opened the 

• I 

trash can and removed a small vial containing some white tablets*! 


CROSS EXAMINAnQN i 

i 

Q Facing the house from Fairmont Street, will you show us where (29) 

I 

the boose is located, on the board? 

i 

THE WITNESS* This is a sidewalk in the 1400 block of Fairomlt Street, 
and a walk that leads up to the first fli^ of steps* When you ^ up the 







steps, there is a landing! here, and this is the entrance to the house* (29) 
Then you go in the hallway. 

B7 Ml. AHERN: 

Q You vent; up those steps into the house. Is that correct? 

A We went the steps. When we first got there we knocked (30) 

on the door, and there was no response. So we opened the door. 

Q Yes. 

A The door opened in. And as vb stepped into the hallway, that is 
vhen I first saw the defendant. She came from around in this room. She came 
dcxm this way. She passed us approrlittately here. 

Q And where did She go? 

A She went outside, down the steps, and down these steps here, under* 
neath the landing on the porch. 

Q You had no search warrant for her arrest 

TEE COURT. I don't think it makes any difference idiether they had a search 
warrant or not. This case is based on 'Uie contents of the trash can which 
was standing outside. You, don't need a search warrant to search a trash can 
standing outside. 

AHERN. Of course^ Your Bbnor, I take exception to that. I think you do. 
But Your Honor ruled on notion. 

TEE COURT. I have to go on the basis of that famous decision of Justice 
Holmes, that you can seardi the outdoors without a search w a rr a nt. 

Ml. AHERN. Of course, the Hester case, in my opinion, does not ^^ly to 
this case, because that v*a8 a ease of liquor being thrown out or (31) 

abandoned. 

THE COURT. I am going to hold the Hester case applies. But I don't think 
that is your point at all. Isn't your point that there is no proof from which 
the inference could be drawn that this defendant threw this bottle into the 
trash can? 

Ml. AHERN. Veil, I will ask some questions on that. 

THE COURT. Yes. But as to the other, I thixik it is Just an unnecessary 
coDSunptlon of time. 

MU AHERN. I certainly want to save the time of the Court, if ve can. 

‘ BY m. AHERN: 

Q Vill you come to the stand, please. 

You saw the defendant near a trash can, is that correct underneath 


her front por^? 


A Yes, sir. ! (31) 

Q And the trash can was underneath the porch, imnediately ^djacent 

1 

to the house? Is that rig^t? 

A Yes, sir. 

I 

Q Now, did you see her throw this bottle in the trash can?| 

I 

A No, sir. I 

THE GOCRT. Did you see her throw anything in the trash can? | 

THE WITNESS. I saw her ma]se a notion with her hand. Your Honc|r, (32) 
as if to throw something in the trash can. I couldn't actually se€[ 8 r) 3 rthing 
fall in the trash can. | 

BY MR. .SERN. j 

Q So that you can't say she threw anything in that tra^ (^? 

I 

THE COURT. He said that. f | 

j 

AHERN. I have no further cross examination. j 

REDIRECT EXAMINATION | 

BY Ml. CAPDTY: 

Q You were behind her. Officer? 

A Yes. 

I 

Q You saw her lift up the top of the trash can? | 

] 

A Yes. I 

I 

Q And nahe a motion as to throw something into the traSh |canT 
A Yes, sir. j 

I 

MR. AHERN. I object. j 

THE COURT. This is a trial without a jury. 

i 

BY Ml. CAPOTY: j 

Q But you saw her lift the top? j 

A Yes. I 

j 

Q And what did she do? | 

A She raised the trash can with her left hand and madjs a motion 

with her right hand, as if to make a motion to throw something ija it. (33) 

i 

Q Did you see her with anything in her hand? | 

I 

A No, I didn't see anything in her hand. | 

I 

m, CAPUTY. That is all. | 

I 

MU CAPUTY. That is the Government's ease. | 

MR. AEEEIN. We rest. Your Honor. ' 

IBE COURT. You rest? | 

MR. AHERN. Yes, sir. I 





THE C(X]RT» Mr» Caputy> I don't think yoo. have a oaae. Of oo ura e (33) 
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it isn't ywip fault. You have to try the case. It only cooes to you after 
the indictment• 


This defendant was before ate some years ago on a narcotics charge, I 
believe, wasn't She? 

rai. i^HERN. I believe so. Your Honor. It ^ra8 before my time. 

I 

THE COURT. So that no doubt she has been engaged in the narcotics (34) 
traffic. But nevertheless I have to decide cases on the evidence, and not on 
suspicions, no matter how strong they may be, and not on sy knowledge of the 
past. 

I have held it is sufficient to jxistify an inference that the defendant 
owned the narcotics in question, if somebody saw the defendant throw something 
in the aah can and immediately afterwards narcotics were taken out of it, 

I 

t 

even though there was no other evidence connecting the defendant with the 

I 

narcotics. I held that in the Forte case which was tried before me a coi^le 

I 

of years ago. But here there is no evidence that this defendant threw any¬ 
thing into the trash can. 

You iDust remember that you brought out the fact, as you properly Should, 
that this was a rooming house. Therefore this trash can must have been used 
by a good many people in addition to this defesndant; and that fortifies the 
doubt. 


I want to make it quite clear that what I say is no reflection on the 

I 

officer. This officer has testified before me in many other cases, and he has 
always inpressed me as an excellent, efficient and truthful officer, and I 

I 

don't doid>t he is telling the truth here. But I Just don't think this is 
sufficient evidence to justify a finding of guilty. I think I would be going 
contrary to my own intellectual integrity if I found her guilty. (3$) 


However, if you have any remarks to make, I would be glad to hear Xbesiu 

I 

CAFUTT. Vould Your Honor permit me to reopen my case? 

THE COQBT. For what purpose? 

GAFDTY. There is an affidavit on file in this jacket, by this com¬ 


plaining witness, claiming ownership. 

I 

TEE COQRT. I don't think It is quite fair for you to try to reopen the 


case after I have indicated what cy ruling is. I* think you should have put 
that in as part of your case. 

MR. CAFUTY. I realize that. It slipped me completely. 


a 


TBE (XXHT* Vell> of course I don't stand on teehniealitias ax^ let (35) 
technicalities frustrate justice, I think 70 U ou^t to aate out a vrittsn 

I 

oenorandum for yourself in every caae^ listing vhat you are going j to offer 
in evidence, and not have afterthoughts like that, j 

I 

FR, Ci^FUTY, . I realize that. Tour Honor, I know that even if | this had 


been tried before a jury, I believe Your Honor, had it depended o|i it, 
would have permitted me to reopen sy case, 

TBE COOBT, But it dawned on you after I made oy remarks, | 

i 

MU CAPUTY. I didn't argue this motion to s u p p r es s. It was iargued (36) 

I 

by some other assistant. And that slipped sy mind, I didn't do it' intentionally, 

I 

TEE COURT, I know you didn't do it intentionally. But I don'jt thinlc 

I 

counsel ought to have afterthoughts* j 

Very well, I will let you reopen the case, I don't want to l^ve a case 
dismissed if justice requires a conviction, j 

I 

Very well. You may proceed, Mr, Caputy, | 


MR, CAFDTY, If Your Honor please, I would like to have mark^ as Govern¬ 
ment Exhibit 3 a supplemental affidavit in support of a motion t<j> suppress 

evidence, on file with the Cl^k of this Court, filed on January, 13, 1956, 

i 

which is part al the official court record here, \diich affidavit! is signed 

I 

by the defendant, by one Ella Mae Vork, and notarized on the 13t]|i day of 
January, 1956 by a notary public, J, George Gately, and which al|K> bears tha 

I 

signature of the Assistant United States Attorney, Robert Asman, | who no 

I 

longer is with this office, I would like to introduce that into jevldenee, 

THE COURT, You may dhow it to Nr, Ahem, 

MR, AHERN, May it please the Court, I am very familiar with this af¬ 
fidavit, and in which of course the defendant allied ownership |of the pills, 
ownership of the garbage can and ownerahlp of anything idiich waaf in the 

I 

garbage can. And, as Your Honor will recall, when I appeared hex[e for the 

I 

purpose of this notion, we alleged ownership of the premises, (37) 

TEE COURT, Was that notion heard by me? i 

MR, AHERN, Yes, sir, Ve alleged ownership of the premises at that time. 
And Your Boncar at that tima, prior to the hearing of the motion^ wasted to 

I 

know if I would fumiSh an affidavit to Tour Honor alleging ownex^dp of the 
article that had been seized, 

_ i 

THE COURT, You were under no eonqpulsion to do it, | 


AEEBH, No, I suppose not. Your Honor, Of course, we alleged o 
of anything that was seized in these premises, InasnaSh as (die jvas the 


of the presdses and vould be the true holder ai^inst the vhole (37) 

vorld* 

THE CODET. She wouldn’t be if this bottle was thrown atway by one of 
her rooioers* This affidavit says she owned this bottle. 

MR. AHERN. Well, of course, that is the difficult thing, I suppose. 

TEE COQRT. Tou see, it is a fact that in order to have a standing to 
mahe a laotion to suppress, the noving party has. to >8how he is aggrieved. 

But you may be aggrieved in various ways. One is to be owner of the premises 
searched. 

!fl. AHERN. That I would have alleged, of course. 

THE COURT. But here the premises were ziot searched. Here the search was 
of a trash can standing outdoors. No. It seems to me that this affidavit is 
conclusive as to this defendant's guilt. (38) 

(91. AHERN. Of course if it is the lawyer's fault that a person is 
convicted -- 

THE COURT. I don't thinh it is anybody's fault. I think jiistice is 
being done. 

Ifl. AHERN. I nay point out that previously I claimed ownership of the 
premises, when I appeared here. Of course the premises included everything 
contiguous to the premises. 

THE COURT. That may be. But it is the additional statement that she owns 
the bottle that was ~ 

Ml. AHERN. Of course, if Tour Honor will recall, when I appeared here 
Tour Honor asked me if I would obtain an affidavit to that effect, which 
I did. 

THE COURT. I didn't require you to do it. I Just said that if you wished 
to establish —• 

(B. AHERN. I say this, that the affidavit was executed only to show 
ownership of those premises and ownership of anything contained in those 
premises, not to sbew she put that bottle in that trash can.' 

THE COURT. But the affidavit says she was the owner of a bottle containF^ 
i^ certain pills found in the trsSh receptacle at the premises 1440 Fairmont 
Street, Northwest, Washington, D. C., by officers of the Metropolitan Police 
Bepartaent on September 9, 1955. 

Now I think that is enough to jiistify conviction on the second count, (39) 

tbou(^ not on the first, ibeeause there is no proof that there were no stasps 
on the bottle. 


IBESB* 7our Ecatac has allowed the District Attorney to |*eqpen (39) 
the case? j 

THE CODRT* Tes* If you wish to introduce anything <— I 

I 

AHERN* Of course^ I can't* But I think it is an avfuU^ harA 
ruling j where the evidence does not su pport the fact that the defendant: is 
guilty of a crine, and yet where on a notion to suppress Tour Bohor has 
asked that I fumiSh an affidavit of ownership* | 

^ THE COORT* If she claims she did not o^TC the bottle. She sbcAld not 

I 

have coaplained of -Qie search, because she was not hurt by the Search* 

I 

MR* AHERN* Of course, on the other hand, if she doesn't claim that she 

1 

owns the bottle, she can't attempt to suppress the evidence* j 

* I 

TEE COORT* That is correct, because unless a person is aggrieved by an 

i 

unlawful search and seizure, he has no standing to move to si^ijess the 

evidence* | 

I 

MR* AHERN* Of course, we alleged ve were aggrieved in the first in¬ 
stance because ve were the holders of the premises* | 

THE COURT* I overruled that, because I held that this was x^t a (40) 
search of the premises* 

AHERN* All right. Tour Honor* j 

THE COURT* I am going to find the defendant guilty on eouni 2 of the 

indictment and not guilty on count 1* | 

1 

THE COURT* I am going to allow bail pending appeal* I am inclined to 

I 

do so* I am all the more inclined to do so because I allowed the District 

I 

Attorney to reopen the ease* | 

MR* CAFUTT* And I had the oversight. Tour Honor, because 11 hadn't 

I 

THE COURT* I think every assistant ought to make out a llsjb, either a 

I 

typewritten or handwritten list, in advance of trial, of everytiiing he (41) 
is going to put in evidence* | 

I 

I 

!Ct« CAFUTT* This was most unusual, because I tried to speed it xip and 
proceeded in a way that I harmed myself a little bit, trying nojt to take the 

I 

time of the Court* I 

I 

THE COURT* What do you want to say on this application? I have hardly 
ever granted bail in a narcotics case pending appeal* I have ndver but once • 

I 

I 

put anyone on probation in a narcotics case* But I am inclined Ito grant bail 

here because, in the first place, of the way the decisions of llhe Court of 

i 

Appeals have been going in search and seizure cases, and I cam^, without 



violating ny own intellectual integrity, say there is no substantial (41) 
question. I don't believe there is, in ny own view of the law. But in the 
li^t of the Court of Appeals decisions I think there is, and also in view 
of the fact that I allovr^ you to reopen the case, and I am inclined to 
grant bail. But I am going to revoke bail, ex parte, if pending appeal she 
is caught having anything to do with narcotics. 

MR. ASERN. Yes, Your Honor. 

THE COURT* I am not' going to ask her to give her word, because I am not 
sure how much her word is worth, because she has been convicted before me. 
But She will be under surveillance and if she is caught having anything to 
do with narcotics, I >rill revoke bail instanter. I will not iapoae (42) 

sentence at this time. 

Are you dealing with her as a second offender, Mr. Caputy, or as a 
first offender? 

MR. CAPUTY. I would have to deal with her as a second offender* I don't 
have an information. 


TEE COQBT. Are you going to ask that she be dealt with as a second 
offender? 

Ml. CAFUTY. Yes, Your Honor, if you will give me time to file that 
information. 


THE CCJQRT. I am going to let her remain on bond ovemi^t. I will impose 
sentence at 1:45 tomorrw, and I am going to grant ball pending appeal. You 
will have your information ready by that tine? 
m. CAPUTY. Yes, sir. 


Washington, 0. C. (43) 

' Friday, >terch 9, 1956 

M2S. DWTER. May it please the Court, I .think the essential facts (44) 


of our motion are set out in the motion. Ve are aslcing Your Honor in the 
alternative for a ^dgment of acquittal, since 1 understand Your Honor sat 
as Judge and Jury in this case. And of course it is within Your Honor's 
power — in fact you have done it for me on another occasion to reverse 

your own Judgment. Or,' in the alternative, if Your Honor feels Justice 
would be better served by a new trial, we would ask for that. Ve would of 
course prefer the first alternative, since Your Honor did sit as a trier of 


the facta. 

THE CGORT. I would like to hear from you why you think either remedy 


would be a p p ro p r i ate 
18 


MRS. DITHER. For this reason. Your Honor. Your Honor of course (44) 

realizes that I am at a disadvanta^ in that idiat I knov of what has gone 
before is hearsay fro& several sources, and Your HOxkor knows as ^jell*a8 I do 
how fallible human memory is likely to be. But as 1 understand, e|nd I know 
Your Honor will correct roe in any particulars in \rtiich I have be^n mis- 

I 

I 

informed, the primary evidence uqpon which Your Honor based his cdnviction of 
the defendant was the affidavit \rtiich was filed in the Jacket by j the 
attorney who represented Mrs. Work at that time in support of a motion (45) 

i 

to sxippress. Veil, qtiite aside from the fact that I think Your Hbnor and 

i 

I both know the affidavit was tinnecessary — I 

i 

I 

IHE COQRT. I think I can state to counsel, if I may interru];)t you, how 


that affidavit came to be filed. When the motion to suppress came up before 
me, I indicated, as I always do, that there must be proof by affidavit that 
the defendant has a standing to maintain such a motion, namely, that the 

I 

defendant is a party aggrieved. j 

^ftS. IVXER. Yes, Your Honor. | 

I 

THE COURT. And I said in order to be aggrieved there must be an 

i 

affidavit either that the defendant owned the article seized or jwas in 

I 

control of the premises where the search and seizure was conducted. There- 

i 

upon counsel filed an affidavit in vdiieh she asserted both capacities. That 

I 

affidavit, of course, was used at the trial as an admission against her, 

i 

which I think was perfectly proper axid correct. I 

tflS. CWYER. Your Honor, the affidavit was filed; I think Yqur Honor is 

correct in that. However, as I further tsnderstand it, Mrs. Work Iherself did 

i 

not take the stand to testify in her own behalf. I 

THE COQRT. She didn't do what? | 

I 

MRS. DWYER. Take the stand to testify. ! 

I 

THE CGQRT. No, she did not. j 

DWYER. And She has since advised me, although this is 18ome« (46) 
thing, of course, about which Your Honor can have no knowledge, j she 
requested permission trom her attorney to do so, both on the oci:asion of 

the trial itself, which I understand was on a Wednesday, and th^n again on 

‘ 

her sentence the following day. | 

^ i 

As Your Honor can see from both the affidavit and from my jootion, that 

i 

allegation is made, that she wi^ed to take the stand and testijfy in her own 

i 

behalf. A33d we are living Your Honor to give us permission at tjhls tine to 
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give testimony. I reo?-i 2 e it is not quite in the nature of new evidence. (46) 
I don*t really know exactly how it would be characterized. 

THE COORT. I don't think that labels are important. We are trying to do 
justice. 

HiS. EWXBR. Yes, Tour H<»or. And I know that Your Honor, of all the 
judges on this bench, is the one who is most likely to set aside labels in 
favor of substantial justice. And I am asking Your Honor at this time if we 
can either proceed on the affidavit, or if Your Honor has any questions in 
his own mind, since you were the trier of the facts as v:ell as the trier of 
the la^rT in this case. Mrs, Work is prepared and I believe desires to take 
the stand. 

THE CCXJRT. I wou3.d like to ask you this, Mrs. Dwyer. Have you talked to 
Mr. Ahem, who was in this case? In a sense this is a reflection on (47) 
him, because if his client told him that she wanted to take the stand, it 
was really his duty to put her on the stand. Now, I would like to know what 
he says. I think it is only fair to him. 

I«S. EWYSR. I have talked to him only briefly. Your Honor, and not about 
that particular point. As Your Honor may realize, we were very much pressed 
for time in this matter. 

THE COORT. Mr. Ahem, will you step forward, please. The defendant, (50) 

I 

Ella Mae Work, claims that she wanted to take the witness stand at the trial, 
and that you declined to allow her to do so. I would like to know what you 
have to say to that. 

(fl» AHERN. Am I released. Your Honor, from any privilege which may 
have accrued? 

IBB COORT. Yes; because whenever an attorney is criticized by his client 
the client impliedly waives his attorney-client privilege. 

rai. AHERN. Yes. May I say this? When I was retained by Mrs. Work, I 
discussed all the facts in the case with bar, and then inquired as to 
whether or not she had a previous record. I didn't even knew Mrs. Work 
Tsotil her sister called me while she was at the jail. At that time she 
informed me that she had a substantial record and that she would be imable 
to take the stand. 

I then inquired as to the facts in the case and suggested that in my 
opinion, in view of that, that the best way to approach the situation would 
be on a motion to su ppre ss , and that we would stand on the motion ell * (51) 

the way through. 
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THE COURT* Ilr* Ahem, the Court accepts your statement* i (51) 

i 

f®, AHERN* Thank you. Your Honor* j 

I 

THE COURT. And in so far as there is any question of verity jbetween yo« 
and your former client, the Court accepts your version as against; hers* 

j 

MR* AHERN* Thank you. Your Honor* | 

i 

THE COURT* I thixik that clarifies the record* But I am inclifued to do 

I 

this* Of course, I vouldn’t do this if this had been a jury tria][* 

I 

hfiS* DWYER* I realize that. Your Honor* | 

i 

THE COURT* But Since this was a trial by the Court, without!a jury, 

I 

and we do not have to hear the evidence over again, I think in tljie interests 

I 

of substantial justice I will let her give her testimony, if she!wishes to 
testify. I 

Thereupon ^ | ^^ 2 ) 

I 

the defendant, having been first drily sworn, was examined and tejstified as 

follows; I 

DIRECT EXAMINATION ! 

BY ms. DWYER: i 

Q Mrs* Work, your name is Ella Mae Work and you are the idefendant 

[ 

was convicted in this case? | 

I 

A Yes. j 

i 

Q Mrs* Work, the capsules which were in the bottle which was in the 

i 

trash can, which were the subject of the trial in this case, di4 either the 

i 

bottle or the capsules belong to you? I 

A They did not* I 

i 

Q Please tell us whether you had any knowledge that the^ were there* 

. ■ I 

A I did not* ' I 

ms* DWYER* That is all* | 

CROSS EXAMINATION ^ 

I 

BY m* CAPOTY; I 

Q Mrs* Work, but you did sign an affidavit which is in Ithe file 

I 

here that the premiaes and also the bottle containing the capsules were 
yours, did you not? | 

A I did* I 

i 

Q Was that true, was that statement true, at the time you (53) 

I 

signed the affidavit? 

I 

A No, sir, it was not* 


Q Why did you sign it? 

A Mr* Ahem required me to sign it* 



Q You were signing to • falsehood, then? (53) 

A He told me that in order for the motion to be suppressed, that I 

had to claim ownership of all the evidence. Otherwise he couldn’t do anything 
about it. 

Q But that was acknot/ledged by a notary public, and you told a lie 
at that time? 

A I told it before the notary public, and also Mr. Ahern's secretary, 
that I did not want to sign that, because it wasn't true. VQille the property 
in the ash can might have been mine, I looew nothing of its contents. I knew 
nothing of the pills. And I had just as well come in and plead guilty if I 
signed that paper. And I signed it against my better judgment. 

MRS. Dl'/YER. Your Honor, of course, is aware that as the trier of the (55) 
facts you are in a position to judge x^diether or not any statement against 
interest \diich is admitted was made voluntarily. And I think as a lawyer of 
many, many years' experience at the Bar Your Honor is aware that in most 
instances, I think, as lawyers are aware, that our clients defer to xis in a 
way that ordinarily is not done in any other situation except perhaps a 
physician«patient relationship. And I do feel that boirever unintentional it 
may have been there is a very strong possibility that Mrs, Work's testimony 
is absolutely correct, because I know that I nyself insist on compliance 
from my clients when I represent them. AdA I do feel that there is a very 
strong possibility that this affidavit was the result of conpliance, not a 
result of conscious pressure from Mr. Ahem, but simply the submission (56) 
of a client to her attorney. And I would ask Your Honor, if Your Honor finds 

t 

you have any reasonable about that, to give her the benefit of it, 

idiioh of course would make the statement inadmissible. 

THE CODRT. The Court does not believe the defendant, both because of 
her prior record and because of the following facts: 

She says that the bottle containing narcotics fouzid in the traSh can 

( 

located in the areaway of her house did not belong to her. Veil, the officers 
saw her walk down the steps and go to the trash can and lift the cover of 
the trash can and then put the cover back. True they did not see her drop the 
bottle into the traSh can. But, coupling this fact with the affidavit, the 
Court feels that the two together would warrant no other eonolusioo reasonably 
but that the bottle and its contents belonged to her. And her denials are 
unwor t hy of belief. The Court Is of the pinion, under the circumstances, that 
the defendant's guilt has been establitfied beyond a reasonable doid>t 4 


( 56 ) 


The notion for judgnent of acquittal or in the alternative for 

I 

new trial is denied* i 

UNITED STATES DISTRICT COURT i (57) 

FOR THE DISTRICT OF COLUMBIA j 

Holding a Criminal Term FILED IN CP^ COURT 

N07 14 19551 

HARRY M. Huki, Clerk 

I 

Grand Jury Impanelled September 29, 1955, Sworn in on Octobter 4, 1955 


The Ihiited States of America 

V. 

Ella Mae Work 

otherwise known as Billie Cooper 
The Grand Jury charges: 


Criminal No. 1114-55 

Grand Jury No* Qrig* 

Vio. 26 U.S.C* 4704a 
21 U.S.C. 174 


On or about September 9, 1955, within the District of Columbia, Ella 
Mae Work, otherwise known as Billie Cooper, purchased, sold, dispensed and 

i 

distributed, not in the original stamped package and not from tljie original 

I 

stamped package, a narcotic drug, that is, about sixteen tablets containing 

morphine sulfate. | 

I 

SECOND COUNT: [ 

I 

On or about Septenfcer 9, 1955, within the District of Columbia, 

I 

Ella Mae Work, otherwise known as Billie Cooper, facilitated this concealment 
and sale of a narcotic drug, that is, about eighteen tablets containing 

I 

I 

morphine sulphate, after the said morphine sulphate had been im^rted, with 
the knowledge of Ella Mae Work, into the United States contra^ to law. This 

I 

is the same morphine sulidiate which is mentioned in the first count of this 

i 

indictment'. < 

/s/ Leo A. Rover j 

A TRUE BILL: Attorney of the Unit€|d States in 


Foreman. 

/s/ Alfred 0, White 


and for the District lof Columbia 


PI£A OP rCFENDANT I (58) 

On this 16th day of December, 1955, the defendant Ella Ma<j Work, appearing 
Ixkpropepperson and by his attorney Albert A. Stem, being arraigned in open 

i 

Court upon the indictment, the substance of the charge being stated to him, 

pleads NOT GUILTY thereto. | 

I 

THE DEFENDANT IS REMANDED TO THE DISTRICT OF CaLU^eIA JAlt. 





( 60 ) 
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UNITED STATES 

V, 

ELLA MAE WORK 


DJ THE UNITED STATES DISTRICT COURT FIIZD 

FCR THE DISIRICT OF COLU^ffiIA JAN 4 1956 

HARRY M. HULL, Clerk 


Crinu No. 1114-55 


MOTION TO SUPPRESS EVIUENCE 

C«Ees now the defendant through her attorney, Hany J. Ahem, and 
respectfully tbov?3 the Court to suppress certain evidence found in the 
areaway of premises 1413'Girard St., N. V., Washington, D. C. occupied by 
the defendant on or about September 9, 1955, consisting of a bottle con¬ 
taining certain pills therein, and in si^pport of this motion states as follows: 

1. That the search of the areeway of premises 1413'Girard St., N. W., 
Washington, D. C., was made without the consent of the defendant and without 
a la’^rful warrant pxirsuant thereto. 

2. That said search and seizure was in violation of the defendant's 


Constitutional rl^ts under the Fourth Amendment to the Constitution of the 
United States. 

3. For sudi other reasons as will be advanced at the time of the hearing 
of this motion. 

/s/ Harry J. Ahem 
Harry J. Ahem 
Attorney for Defendant 
416 5th St., N. W. 

Washington, D. C. 

Copy of foregoing motion received this 4th day of January, 1956. 

/s/ Leo A. Rover-ved. • 

U. S. Attorney 


UNITED STATES 


ELLA MAE WORK 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT CFicOL^^BIA 


(61) 


) 

) 

> 

4 

) 

) 


FIIZD 
JAN 10 1956 
HARRY M. HULL, Clerk 
Crim. No. 1114-55 


AFFIDAVIT IN SBPPGRT CF MOTION TO SUPPRESS EVUENCE 


DISTRICT GF COLOICIA, ss: 


Ella Mae Work, being first duly mirom on oath, states as follows: 

That on Septoaber 9, 1955, She was the oeci^>ant of premises 1440 
PainBOot'.St. N. V«, Washington, D. C. That at no tine did She give permission 
to the Metropolitan Police Department or any other law enforcaoent ag«n^ to 


24 



aearch the areaway of said premiaes. That certain officers of th^ (61) 

Metropolitan Police Departiaent did search the areaway of said premises without 

i 

her permission and without a proper search warrant and did obtaih certain 

i 

articles from said areavay as a result of said search* | 

/s/ Ella Mae Vorh j 

Ella Mae Work i 

I 

[ 

Subscribed and sworn to before me this 5th day of January, 1956. 

/s/ J. George Gately ! 


Notary Public, D. C. 


Copy of foregoing affidavit received this 10th day of Janua^, 1956. 

I 

/s/ Leo A. Rover-ved_[_ 


U. S. Attorney 
IN THE UNITED STATES DISTRICT COURT 


FILED 


(62) 


FCR THE DISTRICT OF COLUMBIA 


UNITED STATES 

V. 

ELLA MAE ITORK 


) 

) 

) 

) 

) 


JAN 13: 1956 
HARRT M. HuLl, Clerk 


Crim. No. 1114-55 


SUPPLbMENTAL AFFIDAVIT IN SUPPORT OF MOTION 
_ TO SUPPRESS SVIDeNCE _ 

DISTRICT OF COLUMBIA, ss: 

i 

Ella Mae V7ork, being first duly sworn on oath, deposes and says: 

That on Sept«iiber 9, 1955, she was the owner and occupant of premises 
1440 Fairmont St., N. W., Washington, D. C.; that she was the owner of a 
trash receptacle in the basement areaway of said premises and tljnt she was 
the owner of a bottle containing certain pills found in the tra^h receptacle 
at the premises 1440 Fairmont St., N. W., Washington, D. C., by j officers of 

I 

the Metropolitan Police Department on September 9, 1955. | 

I 

/s/ Ella Mae Work I 

Ella Mae Work I 

I 

Subscribed and sworn to before me this 13th day of January 1956. 

I 

/s/ J. George Gately j 


Notary Public, D. C. { 

I 

Copy of foregoing supplemental affidavit received this 13t:fi day of 

i 

• j 

/s/ R. J. Asman. Jr. I 


Asst* U. S. Attorney 


January, 1956. 
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UNITED STATES 

V. 

ELLA MAE WCRK 


IN THE TOUTED STATES DISTRICT COURT 
FCR THE DISTRICT OF COLTOffilA 


FUZD 
JAN 4 1956 


HARRY K* HULL, Clerk 
Crim. No. 1114-55 


MOTION TO SUPPRESS EVIDENCE 

Codecs now the defendeat through her attorney, Harry J. Ahem, and 
respectfully iuov?s the Court to suppress certain evidence found in the 
areaway of premises 1413 Girard St., N. V., Washington, D. C. occupied by 
the defendant on or about September 9, 1955, consisting of a bottle con¬ 
taining certain pills therein, and in support of this motion states as follows 

1. That the search of the areaway of premises 1413‘ Girard St., N. W., 
Washington, D* C., was made i/ithout the consent of the defendant and without 
a la-'./ful warrant pursuant thereto. 

2. That said search and seizure was in violation of the defendant's 




Constitutional rights under the Fourth Amendment to the Constitution of the 
United States. 

3. For such other reasons as will be advanced at the time of the hearing 
of this motion. 

/s/ Harry J. Ahem 
Harry J. Ahem 
Attorney for Defendant 
416 5th St., N. W. 

Washington, D, C. 

Copy of foregoing motion received this 4th day of January, 1956. 

/s/ Leo A. Rover-ved. _• 


U. S. Attorney 


IN THE UNITED STATES DISTRICT COURT 
FCR THE DISTRICT CF^COLTOBIA 


(61) 


DNHED SIAXSS 


) 

) 


FILED 
JAN 10 1956 
HARRY M. HULL, Clerk 
Crim. No. 1114-55 



• a 


search the areaway of said proBises. That certain officers of th^ (61) 

I 

Metropolitan Police Department did search the areaway of said premises without 

her permission and without a proper search warrant and did obtaiiji certain 

i 

articles from said areaway as a result of said search. I 

i 

/s/ Ella Mae Work _ ! 


Ella Mae Work j 

I 

Subscribed and sworn to before me this 5th day of January, |L956, 

I 

/s/ J. George Gately [ 

Notary Public, D. C* | 

I 

Copy of foregoing affidavit received this 10th day of Januajry, 1956. 

/s/ Leo A# Rover-ved ' 

-^- 

U. S. Attorney 


UNITED STATES 

V. 

ELLA MAE \IGBK 


IN THE UNITED STATES DISTRICT COURT 
FCR THE DISTRICT OF COLUMBIA 


FIIZD j 
JAN 1956 
tumr M. ratL, Clerk 


( 62 ) 


Crinu No. 1114-55 


SUPPLEMENTAL AFFIDAVIT IN SUPPORT OF MOTION 
TO SUPPRESS EVIDENCE 


DISTRICT OF COLUMBIA, as: | 

I 

Ella Mae V7ork, being first duly sworn on oath, deposes and says; 

That on Septosber 9, 1955, she was the owner and occupant c^f premises 

i 

1440 Fairmont St., N. W*, Washington, D. C.; that she was the oiner of a 
trash receptacle in the basement areaway of said premises and tljiat she was 
the owner of a bottle containing certain pills found in the trash receptacle 

at the premises 1440 Fairmont St., N. W., Washington, D. C., by!officers of 

i 

the Metropolitan Police Department on September 9, 1955. | 

/s/ Ella Mae Work ! 

Ella Mae V/ork ! 

I 

i 

Subscribed and sworn to before me this 13th day of Januaryj 1956. 

j 

/a/ J« George Gately ^ 

Notary Public, D. 0. j 

Copy of foregoing supplemental affidavit received this 13t|h day of 

j 

/s/ R. J. Asman, Jr. ! 

Asst. U. S. Attorney I 


Jazuary^ 1956. 



UNITED STATES DISTRICT COURT 
FOR TEE DISTRICT CF COIUMBIA 


UNITED STATES CF AME31ICA 


FUED 

MAH 6 - 1956 


( 67 ) 


HARRY M* HULL, Clerk 


ELLA MAE WORK 


Criminal Action No. 1114-55 


MOTION FCF A VERDICT OF ACQUITTAL OR FOR A NEW TRIAL 

Comes now the defendant Ella Mae V^ork by her attorney, Jean F. Dwyer, 
and respectfully moves this Court for a judgment of acquittal on the charge 
of possession of narcotics. For reason therefore, she states that there was 
no evidence that the narcotics belong to her; that the affidavit filed in 
the case was sigrisd by her unwillingly, at the insistance of her then- 
attorney; that certain sections of it, to-«it, her ad-^ssion that the narcotics 
were hers were not true, and that she had told her attorney that before the 
affidavit was filed; that her attorney declined to allow her to take the 
stand and testify or give the CJourt any explanation as to what actually 
happened, or how the affidavit came to be signed. She therefor moves this 
Court for an opportunity to so testify, and at the conclusion of that testi¬ 
mony for a verdict of acquittal, or for a new trial. 

WHEREFCKB, she respectfully moves this Court for a verdict of acquittal, 
non obstante verdicto, or for a new trial, 

/s/ Jean F. Dwyer 
Jean F, Dwyer 
602 Fifth Street, N.W, 

Washington 1, D.C. 

Attorney for Defendant 
CERTIFICATE CF SERVICE 

I hereby certify that I personally delivered a copy of the foregoing 
Motion to* the office of the U. S. Attorney for the District of Colunbia this 


5th day of March 1956. 


UNITED STATES GP AICRICA 


ELLA MAS WORK 


/s/ Jean F. Dwyer 
Jean P. Dwyer 

united STATES DISTRICT COURT FIUED 

PCB THE DISTRICT CF COLUMBIA MAR 6 - 1956 

^ ) HARRY M. HULL, Clerk 

) 

) Criminal Action No;" 1114-55 

) 

) 

AFFIDAVIT IN SUPPCRT CF MOTICN 


( 68 ) 


DISTRICT CF CGLOeiA, ss; 

Cooes now Ella Mae Work, and being duly sworn on oath according to lav, 
deposes and says that she is the same Ella Mae Work who is the defendant in 


the above-entitled case; that she signed a stateioent asserting that the (68) 

i 

premises, and certain narcotics seiajed therefrom belonged to her; jthat the 
statement was incorrect, in its assertion that the narcotics were|hers; that 

I 

I 

they were not, in fact hers, and she had no knowledge of them; th^t she so 

I 

advised her then-attorney, but he insisted that she sign the statement; that 

I 

she did so against her will and her better judgment, knowing that jit was 

I 

incorrect in some of its particulars; that she, both at the time (|5f the trial 

I 

I 

and the time of her sentencing, advised her attorney that she wisljied an 

I 

I 

opportunity to relate to the Court \diat had happened, and how, but that he 

told her that that could not be done; and she wishes an opportunity to relate 

to the Co\n^; the circumstances surrounding the making of the statement in 

question^ j 

/s/ Ella Mae Work ! 

■ i 

Ella Mae Work I 


Subscribed and sworn to before me this 6th day of March, 1956, 


My Com, expires 5/31/56 


/s/ Naomt•Ov,Jones" 

Notary Public, D,C# 


On this 1st day of March, 1956 came the attorney for the government (69) 
and the defendant appeared in person and^ by counsel, Thomas Aherjn, Sr,, 

I 

Esquire; and it appearing to the Court that on the 29th day of Fejbruary, 1956 
there was filed an information setting forth a prior conviction ojf the de¬ 
fendant on Decenber 10, 194?, and the defendant having affirmed c^n open Court 
that she is identical with the person previously convicted, j 

It Is Adjudged that the defendant has been convicted upon hijs plea of^ 
not guilty and a finding of guilty of the offense of | 

Violation of Section 174, Title 21, U, S, Code i 

os charged in Count Two | 

and that she is a second offender | 

and the court having aalced the defendant whether he has anything |to say ;Ay 
judgment should not be pronounced, and no sufficient cause to the ccHitrary 
being shown or appearing to the Court, j 

It Is Adjudged that the defendant is guilty as charged and <|onvicted. 

It Is Adjudged that the defendant is hereby coamitted to th^ custody of 
the Attorney General or his authorized representative for inprisonment for a 
period of^ | 

I 

Two (2) years and Four (4) months to Seven (7) ye^rs, and 

I 

to pay a fine of Two Hundred and Fifty ($250.00) l)ollar8. 


C') 


! 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 13,24i 


Ella Mae Woek, 4ppdlant, 

I 

t 

V, I 

United States of AaisiEiCA, Appellee. 


I 


Appeal from the United States pistrict Court for the 
District of Colujmbia 


! 



I 

OilVEK Gasch, 

[United States Attorney 

Lewis Cakeoll, 

VjcTOE Caputy, 

RtCHARD J. SnIDEE, 

\ Assistant United States 
I Attorneys. 






No. 13,241 


QUESTIONS PRESENTED 

In the opinion of the appellee the following qnestions 
are presented: 

1. Was there an illegal search within the pnrview of the 
Fourth Amendment of the Constitution! 

2. Whether the trial court erred in admitting the sup¬ 
plemental affidavit which appellant claimed to have been 
secured in violation of her constitutional rights! 

3. Whether there was sufficient evidence to warrant the 
trustworthiness of the supplemental affidavit within the 
meaning of Opper v. United States, 348 U.S. 84 (1954)! 

4. Whether the trial court abused its discretion in per¬ 
mitting the Government to reopen its case! 


Counterstatcment of the Case 

Statutes Involved . 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 13,241 


Ella Mae Work, Appellant, 

V. 

United States op America, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The appellant, Ella Mae Work, has appealed from a 
judgment of conviction^ and sentence as a second offender 
on Count II of a two-count indictment^ filed in the District 

1 United States District Court Criminal No. 1114-55. 

2The indictment reads as follows: 

“Tbe Grand Jury charges: 

*^On or about September 9, 1955, 'within the District of Columbia, 
Ella Mae Work, otherwise known as Billie Cooper, purchased, sold, dis¬ 
pensed and distributed, not in the original stamped package and not 
from the original stamped package, a narcotic drug, that is, about eighteen 
tablets containing morphine sulphate. 

“Second Count: 

“On or about September 9, 1955, within the District of Columbia, 
Ella Mac Work, otherwise known as Billie Cooper, facilitated the con¬ 
cealment and sale of a narcotic drug, that is, about eighteen tablets con¬ 
taining morphine sulphate, after the said morphine sulphate had been 
imported, with the knowledge of Ella Mae Work, into the United States 
contrary to law. This is the same morphine sulphate which is mentioned 
in the first count of this indictment.” (J.A. 23.) 


Court on November 14, 1956, charging her with violating 
the Federal Narcotic Laws. Count I charged the sale of 
narcotics not in or from the original stamped package in 
violation of the Harrison Narcotic Act, as amended, 26 
TJ.S.C. § 4704(a).’ Count II charged the concealment of 
narcotics known to have been illegally imported in viola¬ 
tion of the Narcotic Drugs Import and Export Act, as 
amended, 21 U.S.C. § 174.^ On December 16, 1955 she 
appeared for arraignment, with counsel, and entered a plea 
of not guilty to the indictment. (J.A. 23, 27.) 

Later, on January 4, 1956, with different counsel, she 
filed a motion to suppress certain evidence found on Sep¬ 
tember 9, 1955, in the areaway of the rooming house prem¬ 
ises she alleged she occupied. The motion was heard on 
January 13, 1956, on the statements of counsel and was 
denied. (J.A. 1-7, 24-25.) 

Waiving her right to a jury trial, appellant proceeded to 
trial on February 29, 1956, before the same District Judge, 
who had ruled on her pre-trial motion to suppress, and was 
found guilty under the second count. The next day, she 
appeared for sentence and affirmed she was the same per¬ 
son named in an information filed by the United States 
Attorney as to a prior narcotic conviction. Accordingly, 
she was sentenced as a second offender to serve a term of 
imprisonment of from two years and four months to seven 
years and to pay a fine of $250. (J.A. 8-17, 27 R. 64, 65.) 

Finally, on March 9, 1956, appellant appeared, again 
with different counsel, seeking a “Verdict of Acquittal or 
a New Trial.’’ She alleged that the statements filed in the 
supplemental affidavit filed in support of her motion to 
suppress were untrue. After a hearing, this motion, too, 
was denied. ( JAl. 19-23.) This appeal followed. 

The Motion To Suppress —On January 4, 1956, appel¬ 
lant, through her counsel, moved to suppress certain evi¬ 
dence found in the areaway of premises she occupied on 
September 9, 1955 which consisted of a bottle containing 


sFomerly 26 TJ.S.C. } 2553(a), 38 Stat 785, 67 Stat. 506, 68 A Stat. 550, 
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certain pills. Appellant alleged that the search of the 
areaway of these premises was made without her consent 
and without a lawful warrant, and that consequently the 
search and seizure were in violation of her constitutional 
rights under the Fourth Amendment. (J.A. 24.) An affi¬ 
davit filed in support of the motion stated: 

“That on September 9, 1955, she was the occupant of 
premises 1440 Fairmont Street, N. W., Washington, 
D. C. That at no time did she give permission to the 
Metropolitan Police Department or any other law en¬ 
forcement agency to search the areaway of said prem¬ 
ises. That certain officers of the Metropolitan Police 
Department did search the areaway of said premises 
without her permission and without a proper search 
warrant and did obtain certain articles from the said 
areaway as the result of said search.’’ (J.A. 24-25.) 

At the commencement of the hearing held January 13, 
1956, the court inquired preliminarily whether the motion 
enumerated the evidence appellant sought to suppress. 
Defense counsel advised the court that it was a bottle con¬ 
taining certain pills taken from the areaway of the prem¬ 
ises occupied by appellant, and that such matter was stated 
in the motion itself. The court then asked whether the 
appellant claimed ownership of the property. When coun¬ 
sel advised that the appellant did claim ownership of the 
property, the court stated that it wanted an affidavit, signed 
by her, to the effect that the property was her own. To 
give counsel an opporunity to prepare and file the affidavit, 
the hearing of the motion was continued. Later the same 
day, the supplemental affidavit was filed. (J.A. 1.) It 
stated; 

“That on September 9, 1955, she [the appellant] was 
the owner and occupant of premises 1440 Fairmont 
St., N.W., Washin^on, D.C.; that she was the owner 
of a trash receptade in the basement areaway of said 
premises, and that she was the owner of a bottle con¬ 
taining certain pills found in the trash receptacle at 
the premises IMO Fairmont St., N.W., Washington, 
D.C., by officers of the Metropolitan Police Depart¬ 
ment on September 9, 1955.” (J.A. 25.) 
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It appears that on September 9, 1955, Officer Gny W. 
Holcomb of the Narcotic Squad of the Metropolitan Police 
Department, accompanied by Officer Herring, went to a 
rooming house located at 1440 Fairmont Street, N. W., as 
a result of receiving certain information that a young girl 
known to them to be a prostitute and drug addict was 
using narcotics there. When they received no response to 
their knock on the front door, they stepped inside into 
the foyer of the first floor hallway. There they observed 
the appellant* coming from the rear of hallway towards 
theuL 

The appellant passed the officers and made a remark 
concerning the fact that the door had been left open and 
went on outside and down the front porch steps. She con¬ 
tinued down some steps alongside the porch steps and 
into an areaway underneath the porch. At that time she 
was seen to pick up the lid of a trash can located in the 
areaway and make a sweeping motion with her right hand 
as if she had just thrown something away. The officers 
however, did not see anything in her hand and did not see 
anything fall into the can. After she replaced the lid. 
Officer Holcomb went over and opened the trash can and 
saw a small vial containing white tablets. 

In denying the motion to suppress the court said: 

“The search of the trash basket was made without 
entry into the building or the house of the defendant. 
The trash basket was standing outside the outer door 
of the house. Under the ruling in Hester v. Umted 
States, 265 U.S. 57, in which Mr. Justice Holmes 
wrote the opinion for a unanimous bench, this does not 
constitute a search in violation of the Fourth Amend¬ 
ment. Rights under the Fourth Amendment are lim¬ 
ited to the interiors of buildings, and not to anything 
that is outside of a building, and to the person him¬ 
self ; that is, property carried on the person. 

51>uring the hearing counsel for the Government advised the court that 
appellant was the owner of the rooming house premises which were known 
to be a house of prostitution and that appellant was also known to the officers 
to be a drug addict and prostitute. These statements would appear to be 
corroborated bj appellant’s admissions while testifying on the subsequent 
motion for acquittal that she had been convicted of grand larceny, disorderly 
house and a previous narcotic offense. 
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“An3r property that is out of doors, even, if it be on 
premises belonging to the moving party, if seized, may 
be seized perhaps by trespass; but the seizure is not 
violative of the Fourth Amendment, because the sanc¬ 
tity of the Fourth Amendment does not apply to such 
a situation.” (J.A, 7.) 

The Trial —It was stipulated between counsel that the 
vial and its contents had been turned over to the United 
States chemist, James B. Young, by Officer Holcomb, and 
that the capsules contained morphine sulphate, a narcotic 
drug. (R. 21-22). Officer Holcomb testified that he and 
Officer Herring had gone to the rooming house premises 
of appellant on September 9,1955 and told how he had dis¬ 
covered the narcotics. He identified the small vial he had 
taken from the trash can and stated that he had given 
the bottle and capsules to the chemist. (R. 28.) 

This concluded the Government’s case-in-chief. Trial 
counsel for appellant declined to put in any evidence and 
the court expressed some doubt as to whether the prose¬ 
cutor had made out a case. The court pointed out that 
if somebody saw the appellant throw something in the 
trash can and immediately afterwards narcotics were 
taken out of it, there would be something to justify an 
inference that the appellant owned the narcotics in ques¬ 
tion, but that in the present case, there was no evidence 
that the appellant had thrown anything into the trash can. 
The court observed that the premises in question were a 
rooming house and that therefore this trash can must have 
been used by a good many people in addition to the appel¬ 
lant. Nonetheless, the court asked the prosecutor if he 
had any remarks to make. 

In response to this inquiry, the prosecutor requested the 
court to reopen the case. He advised the court that there 
was an affidavit on file signed by appellant claiming own¬ 
ership in the contraband. The court expressed its sur¬ 
prise by the following remark (J.A. 14): 

“I don’t think it is quite fair for you to try to reopen 
the case after I have indicated what my ruling is. I 
think you should have put that in as part of your 
case.” 
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When the prosecutor explained to the court the apparent 
reason for his oversight, the court indicated it would per¬ 
mit counsel to reopen the case stating (J.A. 15): 

“I don’t want to have a case dismissed if justice re¬ 
quires a conviction.” 

The Government then introduced the supplemental affi¬ 
davit filed on January 13, 1956, and appellant’s trial coun¬ 
sel was given the opportunity to reopen the defense. The 
appellant was found guilty under the second count of 
the indictment and not guilty as to the first count. (J.A. 
14-17). Sentence was imposed the next day. 

The Motion For A Verdict Of Acqvittal —Thereafter, 
trial counsel withdraw from the case, and represented by 
new counsel appellant moved for a “Verdict Of Acquittal 
Or For A New Trial.” Accompanying this motion was an 
affidavit in which appellant alleged that she had been mis¬ 
informed by her trial counsel, that an earlier affidavit 
sworn to for the pretrial purposes of the motion to sup¬ 
press had been executed against her will and better judg¬ 
ment, and that the facts stated therein were not true. 

On March 9,1956, this motion was heard, and at that time 
the court permitted the appellant to take the stand to ex¬ 
plain the circumstances regarding the supplemental affi¬ 
davit. During her cross-examination, the prosecutor at¬ 
tacked her credibility on the basis of her criminal record. 
The court ruled that appellant’s testimony was not credible 
and stated: 

“She says that the bottle contained narcotics found 
in the trash can located in the areaway of the house 
did not belong to her. Well, the officers saw her walk 
down the steps and go to the trash can and lift the 
cover of the trash can and then put the cover back. 
Trtte, they did not see her drop the bottle into the 
trash can. But, coupling this fact with the affidavit, 
the court feels that the two together would warrant 
no other conclusion reasonably but that the bottle and 
its contents belonged to her. And her denials are un¬ 
worthy of belief, the court is of the opinion under the 
circumstances that the defendant’s guilt has been es¬ 
tablished beyond a reasonable doubt. 


7 


“The motion for Judgment of acquittal or in the 
alternative for a new trial is denied.” (emphasis sup¬ 
plied) (J.A. 22-23.) 

STATUTES INVOLVED 

Constitution of the United States, Amendment IV (U.S. 

Code) provides: 

Searches and Seizures .—The right of the people to be 
secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not 
be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and 
particularly describing the place to be searched, and 
the persons or things to be seized. 

Title 26, U.S.C.A., Section 47()4a (formerly §2553) provides: 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and in the absence of appropriate taxpaid 
stamps from narcotic drugs shall be prima facie evi¬ 
dence of a violation of this subsection by the person 
in whose possession the same may be found. 

Title 21, United States Code, Section 174, provides: 

Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or Jurisdiction, contrary to 
law, or receives, conceals, buys, sells, or in any manner 
facilitates the transportation, concealment, or sale of 
any such narcotic drug after being imported or brought 
in, knowing the same to have been imported contrary 
to law, or conspires to commit any of such acts in vio¬ 
lation of the laws of the United States, shall be fined 
not more than $2,000 and imprisoned not less than two 
or more than five years. For a second offense, the 
offender shall be fined not more than $2,000 and im¬ 
prisoned not less than five or more than ten years. For 
a third or subsequent offense, the offender shall be fined 
nor more than $2,000 and imprisoned not less than ten 
or more than twenty years. Upon conviction for a 
second or subsequent offense, the imposition or execu¬ 
tion of sentence shall not be suspended and probation 
shall be granted. For the purpose of this subdivision, 
^ an offender shall be considered a second or subsequent 
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offender, as the case may be, if he previously has been 
convicted of any offense the penalty for which is pro¬ 
vided in this subdivision or in section 2557 (b) (1) of 
Title 26, or if he previously has been convicted of any 
offense the penalty for which was provided in section 9, 
chapter 1, of the Act of December 17, 1914 (38 Stat. 
789), as amended; sections 171,173 and 174-177 of this 
title; section 12, chapter 553, of the Act of Au^st 2, 
1937 (50 Stat. 556) as amended; or sections 2557 (b) (1) 
or 2596 of title 26. After conviction, but prior to pro¬ 
nouncement of sentence, the court shall be advised by 
the United States Attorney whether the conviction is 
the offender’s first or a subsequent offense. If it is not 
a first offense, the United States Attorney shall file an 
information setting forth the prior convictions. The 
offender shall have the opportunity in open court to 
affirm or deny that he is identical with the person pre¬ 
viously convicted. If he denies the identity, sentence 
shall be postponed for such time as to permit a trial 
before a jury on the sole issue of the offender’s iden¬ 
tity with the person previously convicted. If the of¬ 
fender is found by the jury to be the person previously 
convicted, or if he acknowledges that he is such person, 
he shall be sentenced as prescribed in this section. 

“Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction of 
the jury.” 

F. E. Oim. P. 41(e) provides: 

Motion for Return of Property and to Suppress Evi¬ 
dence .—A person aggrieved by an unlawful search and 
seizure may move the district court for the district in 
which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was 
illegally seized without warrant, or (2) the warrant is 
insufficient on its face, or (3) the property seized is not 
that described in the warrant, or (4) there was not 
probable cause for believing the existence of the 
grounds on which the warrant was issued, or (5) the 
warrant was illegally executed. The judge shall re¬ 
ceive evidence on any issue of fact necessary to the 
decision of the motion. If the motion is granted the 
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property shall be restored unless otherwise subject to 
lawful detention and it shall not be admissible in evi¬ 
dence at any hearing or trial The motion to suppress 
evidence may also be made in the district where the 
trial is to be had. The motion shall be made before 
trial or hearing unless opportunity therefor did not 
exist or the deiendant was not aware of the grounds 
for the motion, but the court in its discretion may en¬ 
tertain the motion at the trial or hearing. 

ARGITMENT 

I 

The Condud of the Police Officers Was Proper at All Tixaes 

Appellant complains because two oflScers of the Nar¬ 
cotics Squad of the Metropolitan Police Department came 
to her rooming house premises and after knocking at the 
outside door, went inside to the public or quasi-public 
foyer of the first floor hallway. Appellant admits that the 
officers were there on official police business but complains 
that by virtue of their entry into the premises they violated 
constitutional rights. The basis for this assertion is predi¬ 
cated on the fact that appellant not only “roomed” there, 
but also “owned” the premises. 

It is the Government’s contention, based on the facts 
of record, that the police officers correctly and properly 
conducted themselves in going into the foyer after first 
attempting to gain admittance by knocking on the outside 
door. It seems clear that they could not reasonably expect 
parties unknown to them and who had no idea that they 
were coming to these premises to answer their knock 
on the outside door. It also seems clear, under the cir¬ 
cumstances, that by merely going or standing in the foyer 
they were not trespassers. McGuire v. United States, 273 
U.S. 95 (1926); Ellison v. United States, 93 U.S. App. D.C. 
1, 206 F.2d 476 (1953). 

In McGuire v. United States, supra, the Supreme Court 
specifically rejected the theory of trespass pressed by 
appellant in the present case and counseled that; 

“A criminal prosecution is more than a game in which 
the Government may be checkmated and the game lost 
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merely because its officers have not played according 
to the rule.” 

Actually the actions of the officers in the instant case 
may be likened to that of the police officers in Ellison v. 
United States, supra. In that case police officers on being 
advised that a housebreaking and larceny had been com¬ 
mitted at a certain drugstore recalled that the method of 
operation was similar to one committed earlier by Ellison 
who lived in the vicinity. As a result two officers from 
the narcotics squad went to the Ellison residence. They 
knocked on the door and inquired of Mrs. Ellison concern¬ 
ing her son. She advised the officers that her son was up¬ 
stairs and that she would tell him the officers were there. 
While they waited on the front porch, one of the officers dis¬ 
covered some drugstore bottles which they recognized to 
be of the kind taken in the second drugstore burglary. 
Accordingly, when Mrs. Ellison advised them her son would 
come down to see them, the officers instead went into the 
house, entered Ellison’s room, arrested him, and then dis¬ 
covered other narcotics in his room. 

In sustaining Ellison’s conviction this Court said; 

The officers were perfectly entitled to go to appellant’s 
door, ring the bell, and inquire as to his whereabouts. 
They were not trespassers in so doing. Nor were 
they guilty of any impropriety in allowing their eyes to 
wander while they were waiting on the porch. The 
bottles and cigarettes were not covered or hidden, 
though it may have been necessary to bend over the 
porch rail to see them. There was no intrusion into 
appellant’s privacy. Nor did mere observation con¬ 
stitute a “search.” If an officer sees the^ fruits of 
crime—or what he has good reason to believe to be 
the fruits of crime—flying freely exposed on a sus¬ 
pect’s property, he is not required to look the other 
way, or disregard the evidence his senses bring him. 
Law enforcement is difficult enough, without requiring 
a police officer to free his mind of clues lying flatly 
before him. [Footnote citations omitted, emphasis 
supplied] 


In Fisher v. United States, 92 U.S. App. D.C. 247, 
205 F.2d 702 (1953), oflScers received reliable information 
that a certain premise was being used as an operation for 
the numbers lottery. They went to the premises and en¬ 
tered through a public entrance into a shoe-shine shop. At 
the rear of the shop was a door which the officers testified 
was open. Through this door they a number of individuals 
seated at a table and in the conduct of such operations as 
to suggest to the officers that they were engaged in the 
numbers lottery. Accordingly, the officers, who had neither 
a search nor an arrest warrant, went into this room, ar¬ 
rested the defendant and seized the numbers paraphernalia 
they had seen. 

This Court held there that their entry into the public shoe- 
shine shop was legal; and that since the room in which the 
lottery was being conducted was not a closed room, the 
evidence they discovered standing in the public space was 
no invasion of the defendant’s privacy. Consequently, 
this Court said, the officers not only had probable cause 
but a basic duty to make an arrest 

In Kenneth Lee v. United States, 95 U.S. App. D.C. 156, 
221 F.2d 29 (1954), Homicide Squad Officers investigating 
a murder case received information that Lee was attempt¬ 
ing to sell jewelry at a certain location. The officers went 
to this location and observed the defendant seated in a 
parked car. Two officers approached the car and advised 
the defendant to step out of the car. As he did so, the 
defendant dropped a napkin into the street, between the 
curb and the car, which the officer immediately picked up 
and found therein jewelry which connected the defendant 
with the murder. In that case this Court held that there 
was proper grounds for the officers to approach, confront 
and interrogate the accused and that his actions in drop¬ 
ping the napkin to the ground constituted an abandonment 
within the meaning of Hester v. United States, 265 U.S. 
57 (1924), and that, consequently, there was no seizure in 
the sense of the law when the officers examined the contents 
of the napkin after it had been dropped to the ground. 

Applying the principles of these cases to the present 
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situation it is dear that the oflEicers’ entry npon the defend¬ 
ant’s premises to make inquiries concerning the complaint 
they had received was perfectly proper. There is no 
question from these decisions that the officers were entitled 
to go to the appellant’s door, ring the bell, and make their 
inquiries. And the fact remains that they were not tres¬ 
passers in so doing. Because this was a rooming house 
the same protections afforded a private residence do not 
apply. Consequently, the officers had a perfect right, after 
receiving no response to their knock, to open the door 
and walk in to the relatively public or quasi-public hallway 
or foyer of the rooming house premises. At that time they 
were not guilty of any impropriety either in entering or 
observing the defendant when she came forward from 
the back of the premises, nor were they guilty of any 
impropriety in watching the defendant when she went 
outside, around the steps and into the areaway where she 
apparently deposited the bottle containing narcotics in 
the trash can. There was no intrusion whatsoever into 
appellant’s privacy under these circumstances. It is true 
that it was necessary after appellant left to lift the top 
of the can to see what what if anything she had deposited 
therein- But like the situation in Ellison, supra, where 
this Court considered the fact that the officers had to 
bend over the porch rail to see the articles on the ground 
near the porch there was nothing to prevent Officer Hol¬ 
comb from taking the action he did. Fisher v. Umted 
States, supra, Lee v. Umted States, supra. On the con¬ 
trary, it would seem that he was duty bound to investigate 
the situation. Appellant was known to the officers to be 
an addict. The record supports that knowledge on the 
basis of her prior conviction. They had seen her under 
suspicious circumstances. They had come to the premises 
because they understood that there were illegal activities 
being conducted thereon. These circumstances while 
not sufficient by themselves, when considered with all of 
the circumstances, evidenced ample grounds to look into 
the trash can. See McQuaid v. United States, 91 TJ.S. App. 
D.C. 229, 198 F.2d 987 (1952), cert, denied, 344 U.S. 929 

( ). 
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It is clear that the trash can in question was not a 
home or residence or within any of the other provisions of 
the Fourth Amendment protections, nor was it being used 
for any of these purposes. Anyone could have deposited 
material that they wished to cast off into the container. 
Consequently, tal^g possession of abandoned articles is 
not an unlawful seizure. See United States v. McNeil, 
91 A.2d 849, 850 (Mun. App. D.C. (1952)). Moreover, 
Martin v. United States, 155 F.2d 563 (5th Cir. 1946), and 
Carney v. United States, 163 F.2d 784, cert, denied, 332 
U.S. 824 (1947), clearly established that the constitutional 
protection against unreasonable search of “persons, 
houses, papers and effects’’ does not apply to open fields 
or to enclosed or unenclosed grounds. The Fourth Amend¬ 
ment protections are not litmus-paper tests, and the deci¬ 
sions of the Supreme Court and this Court have shown 
that what is a reasonable search cannot be determined by 
any fixed formula. Under these circumstances, many of 
the cases cited by appellant are not controlling. The prin¬ 
ciples that they stand for are simply not applicable to the 
present situation. 

Appellant has placed great reliance on Hobson v. United 
States, 226 F.2d 890 (8th Cir. 1955). But this reliance 
is misplaced for Hobson is clearly distinguishable from 
the circumstances here. In Hobson, the officers went to a 
private residence. They were not looking for the aj)- 
pellant Hobson, but were looking for his wife whom 
they had good reason to believe had committed a crime 
more than a month previous. Although they had no 
arrest warrants or search warrants for the premises, 
there appears to have been no plausible reason given 
why a proper warrant could not have been obtained for 
the arrest of Hobson’s wife. When they appeared at 
Hobson’s residence, one of the officers was stationed in 
the rear of the premises. The others went to the front 
door and rang the bell. Although Hobson came to the 
door he retreated and a moment later his wife appeared 
dad only in a slip and asked the officers for some time to 
get some dothes on. While they waited, the officers heard 
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their fellow oflScer stationed in the rear shont “he threw 
some stuff out of the window.*’ The oflBcers then broke 
the front door and forced the inner door. The Court held 
that the throwing of the package was directly caused by 
the actions of the officers and that, consequently, it could 
not be said that under the circumstances there was any 
basis for going to the premises without a warrant. This 
theory—the need for a warrant—^prevails throughout con¬ 
sideration of the entire Hobson opinion. Moreover, al¬ 
though the principles set forth by the Supreme Court in 
Brinegar v. United States, 338 TJ.S. 160, were cited to 
the Court, it appears that the Court seemed to feel that 
the Brinegar factual situation was being urged as support 
for upholding the action of the officers in Hobson. Of 
course, the Brinegar factual situation would in no way 
support the present case or the Hobson decision, but 
the principles announced in Brinegar clearly support the 
position taken here by the Government. 

Accordingly, there is no merit to appellant’s contentions. 
The conduct of the officers in the present case was entirely 
reasonable from start to finish. See Ellison v. United 
States, supra; Fisher v. United States, supra; Kenneth 
Lee V. United States, supra; McQuaid v. United States, 
supra. Appellant has no grounds to contend otherwise. 

n 

The Supplemental Affidavit Was Voluntarily Made and 
Properly Admitted in Evidence 

Appellant claims that the supplemental affidavit filed 
in support of her motion to suppress was not freely made. 
She alleges that because of pressure from the court and 
from her trial attorney she yielded and signed the state¬ 
ments against her wilL 

However, the record does not support either charge. 
Appellant was not compelled by the court to file the affi¬ 
davit. The court advised appellant’s trial counsel con¬ 
cerning the supplemental statement only after counsel 
had affirmatively stated that appellant did claim the actual 
article sought to be suppressed. The record indicates that 
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the trial court was desirous of deciding the motion, if 
possible, on the statements of counsel. In reviewing the 
motion papers the court inquired (JA 1): 

The Couet; Your motion doesn’t enumerate, how¬ 
ever, what you wish to have suppressed, does it? 

Mr. Ahern: The accompan^ng affidavit—it was a 
bottle that contained certain pills therein. 

The Court: Where is that stated? 

Mr. Ahern : In the motion itself. Your Honor. 

The Court: Oh, yes. 

Mr. Ahern : There was a bottle taken from the area¬ 
way of the premises occupied bv the defendant. 

The CouRTTBeiore we proceed, does me defendant 
claim ownership of the property? 

Mr. Ahern : Yes, Your Honor. 

The Court: I want an affidavit signed by her swear- 
ing to the effect tnat. the p yop^ fy la JiAr ^. 

Mr.~!A!hern: TL^herTwould Your Honor want to con¬ 
tinue this motion? 

The Court : Could you get such an affidavit between 
now and 1:45? 

Mr. Ahern: Yes, Your Honor, I can. 

The Court: Then we will pass this until 1:45. 

Mr. Ahern: Thank you. Your Honor. 

An examination of this colloquy reveals the true situa¬ 
tion prevailing with respect to the position of the court. 

Begardless of the claim now made, the record fails to 
reveal any objection to the statement of the court. Trial 
counsel, no doubt, was well aware that in order to 
enforce the Fourth Amendment privileges, it was neces¬ 
sary to secure for his client the requisite standing.® If he 
considered the Court’s statement to be erroneous, the 
least that could have been done was to inform the court 
of appellant’s objection. 

Appellant’s contention that her trial counsel capitulated 
to the trial judge without objecting to the trial court’s 
statement concerning the supplemental affidavit is without 

«S«e Scoggins v. United States, 92 U-S. App. D.C. 29, 202 P. 2d 211 
(1953); Washington v. United States, 92 U.S. App. D.C. 31, 202 F. 2d 214 
(1953); Harvey v. United States, 90 UJ3. App. D.C. 167, 193 P. 2d 928 
(1952), eert. denied, 343 U.S. 927. 
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merit. Counsel is an experienced attorney with an exten¬ 
sive background in criminal practice whose selection appel¬ 
lant had personally affirmed. The decision to file the 
supplemental affidavit is an act of judgment of counsel 
formed in the light of the facts of the case which the courts 
do not question. 

As a matter of hindsight, it is always easy to point out 
errors in strategy as to the conduct of a trial when the 
case is concluded. Burton v. United States, 80 U.S. App. 
D.C. 208, 151 P.2d 17 (1946). In the present case, like so 
many others, no attack was made on trial counsel until 
after the verdict and the subsequent motion was filed. 
Ewing v. United States, 77 U.S. App. D.C. 14, 135 F.2d 
633 (1942), cert, denied, 63 S. Ct. 829. And then the 
matter was aired in the trial court Under these circum¬ 
stances there is no reason for this Court to substitute 


its judgment for that of trial counsel, Felton v. United 
States, 83 U.S. App. D.C. 277, 170 F.2d 153 (1948), cert, 
denied, 69 S. Ct. 18. Appellant was entitled to a fair 
trial, not a perfect one. United States v. Ragen, 176 F.2d 
579 (7th Cir. 1949). 

Nor is there any merit to appellant's present contention 
that the admission of the supplemental affidavit violated 


her constitutional rights. 
60 F.2d 410, 413 (8th Cir. 


See Kaiser v. United States, 

nx -LiSH 


Appellant's Conviction Is Supported by Substantial Evidence 

Appellant contends that the supplemental affidavit filed 
in support of the motion to suppress is an extra-judicial 
confession and consequently should not have been admitted 
at the trial since there was not sufficient evidence’ to 


7 Aetonllj, the question of the snffidenej of the evidence is not properlj be¬ 
fore this Court. After the prosecution concluded its case appellant did not malce 
a motion for judgment of acquittal and did not proceed \nth its defense. 
Even though an objection was made to the introduction or the reopening 
of the Government’s case, no motion for acquittal was made after that matter 
was concluded. As a result, since appellant failed to move for an acquittal 
at the close of all the evidence her right to review of the motion for judg- 



17 


support it within the Forte-Ercoli rule formulated by this 
Court. Forte v. United States, 68 App. D.C. Ill, 94 F.2d 
236 (1937), Ercoli v. United States, 76 U.S. App. D.C. 
360,131 F.2d 354 (1942). The contention apparently seeks 
to avoid the decision of the Supreme Court in Opper v. 
United States, 348 U.S. 84, 93 (1954). 

In Opper, supra, the Supreme Court granted certiorari, 
347 U.S. 1010 (1947), to settle the divergent views of the 
circuit courts concerning the quantum of corroboration 
required to support an extra-judicial statement of an 
accused. After observing that the rule of the Forte deci¬ 
sion was that “the corroboration must be of substantial 
evidence, independent of the accused extra-judicial state¬ 
ments, which tends to establish the whole of the corpus 
delicti,” the Court noted that in Ercoli v. United States 
which followed and reaffirmed Forte that the rule was 
stated to be that “corroboration which merely tends to 
support the confession is insufficient, as it must also em¬ 
brace substantial evidence touching and tending to prove 
each of the main elements or constituent part of the 
corpus delicti. The Court, however, then observed that: 

“. . . we think the better rule to be that the corrobo¬ 
rative evidence need not be sufficient, independent of 
the statements, to establish the corpus delicti. It is 
necessary, therefore, to require the Government to 
introduce substantial independent evidence which 
would tend to establish the trustworthiness of the 
statement. Thus, the independent evidence serves as 
a dual function. It tends to make the admission reli¬ 
able thus corroborating it while also establishing 
independently the other necessary elements of the 
offense. Smith v. United States, 348 U.S. 147, 
... It is sufficient if the corroboration supports the 
essential facts admitted sufficiently to justify a jury 
inference of their truth. Those facts plus the other 
evidence besides the admission must, of course, be 
sufficient to find guilt beyond a reasonable doubt.” 


ment after yerdiet is barred. See Battle v. United States, 92 n.S. App. D.C, 
220, 206 F. 2d 440 (1953). Thus appellant cannot now raise the issue of 
the snffldeney of the evidence including the sufScieney of the corroborative 
evidence. 
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In the Smith case, 348 U.S. at 156, decided the same day 
as Opper, the Court said: 

“There has been considerable debate concerning the 
quantum of corroboration necessary to substantiate 
the existance of the crime charged. It is agreed tibat 
the corroborative evidence does not have to prove the 
oifense beyond a reasonable doubt, or even by a pre¬ 
ponderance, as long as there is substantial independent 
evidence that the offense has been committed, and the 
evidence as a whole proves beyond a reasonable doubt 
that the defendant is guilty. • • • All elements of the 
offense must be established by independent evidence 
or corroborated admissions, but one available mode of 
corroboration is for the independent evidence to bolster 
the confession itself and thereby prove the offense 
through the statements of the accused. • • • »» (Em¬ 
phasis supplied.) 

These decisions of the Supreme Court place the burden 
on the Government to introduce substantial, independent 
evidence which tends to establish the trustworthiness of 
the admission. The corroboration is deemed sufficient if 
it supports the essential facts admitted to such a degree 
that the jury would be justified in inferring that the 
admission was true. Thus all the elements of the offense 
must be established by the independent evidence or cor¬ 
roborative admissions and where an element of the corpus 
delicti is supplied by an admission alone, the prosecution 
must provide substantial, independent evidence to show 
the trustworthiness of that admission. 

In the instant case, the Government had shown through 
the testimony of the police officer how the narcotics were 
discovered. It had been stipulated that what was found 
were narcotics. Thus the only question remaining was 
who had placed them where they were found. The evidence 
pointed to appellant and justified an inference of her 
guilt. Cf. Bates v. United States, 95 U.S. App. D.C. 57, 
219 F. 2d 30 (1955). But because there were others who 
had access to the receptacle reasonable men might differ as 
to whether this proof was satisfying beyond a reasonable 
doubt. 
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Section 174 of Title 21 of the United States Code further 
provides: 

“Whenever on trial for violation of this section, the 
defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufScient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction 
of the jury.” 

The affidavit filed by appellant stated that she was the 
owner of the bottle containing certain pills found in the 
trash receptacle at her premises by officers of the Metro¬ 
politan Police Department on September 9, 1955. 

From the foregoing it is manifest that the trial judge 
sitting as the trier of facts could find from the evidence 
as a whole that proof beyond a reasonable doubt was 
shown that appellant had violated the provisions of Sec¬ 
tion 174. It was not necessary that the corroborative 
evidence alone proved the offense beyond a reasonable 
doubt or even by a preponderance. Under the dedsions 
cited it was sufficient for conviction if the corroborative 
evidence simply tended to establish the trustworthiness 
of appellant’s admissions and if the admissions and inde¬ 
pendent evidence together proved guilt beyond a reason¬ 
able doubt. The pattern of evidence disclosed in this case 
makes it abundantly clear that the admissions of appel¬ 
lant could be accepted without any hesitancy as to their 
trustworthiness, and that the admissions and other corrobo¬ 
rative factors together measured up to the required stand¬ 
ard approved. Under the circumstances, appellant’s con¬ 
tention as to lack of corroboration is without merit and 
must be rejected. 


IV 

The Court Prc^perly Exercised Its Discretion in Allowing the 
Government to Re^;>en Its Case 

Appellant contends that it was prejudidal error for 
the trial court to permit the Government to reopen its 
case and offer the supplemental affidavit filed in support 
of the motion to suppress, after the trial judge had indi- 
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cated that there was not snflScient evidence to make ont 
a case. This, however, is matter within the discretion of 
the trial conrt and considerable latitude in the exercise 
of this discretion is vested in the trial judge. See WUliams 
V. United States, 94 U.S. App. D.C. 173, 213 F.2d 25 (1954); 
Smith V. United States, 70 App. D.C. 255, 105 F.2d 778 
(1939); Henry v. United States, 204 F.2d 817, 820 (6th 
Cir. 1953).« 

On more than one occasion this Court has observed that 
a federal judge in the trial court is not a mere moderator 
but is a governor of the trial for the purpose of assuring 
its proper conduct and of determining questions of law. 
It has also been said that the federal trial judge sits to 
see that justice is done in the cases heard before him and 
that he is the only disinterested lawyer connected with 
the proceedings. In approving of these statements in 
Griffin v. United States, 83 U.S. App. 20, 164 F.2d 903 
(1947), this Court also quoted with approval a statement 
from the 8th Circuit Court of Appeals in Rodd v. United 
States, 173 Fed. 912 (8th Cir.): 

“A judge should not be a mere automatic oracle of 
the law, but a living participant in the trial, and so 
far as the limitations of his position permit should see 
that justice is done.’’ 

In federal courts a trial judge is charged with responsi¬ 
bility to see that a trial is fair to the Government as well 
as to the defendant and that it moves with speed consistent 
with justice. See Bemal-Zazueta v. United States, 225 
F.2d 60 (9th Cir. 1955); Kinard v. United States, 68 App. 
D.C. 250, 96 F.2d 522 (1938). 

When the decision challenged here is viewed in its proper 
setting and in the light of the standard set forth by the 
trial judge, it is readily apparent that there was no abuse 

8 In Henry t. United States, supra, it was said: 

<'There is no iron-bound, copper-fastened, dooble-xiveted mle against 
the admission of evidence after both parties have rested on their proof 
and even after the jnrj has entered upon its deliberations. Ck>n8iderable 
latitude in discretion is vested in the trial judge in this respect.” See 
also Moupin t. United States, 225 F. 2d 680 (lOth Cir. 1955). 
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of discretion. The record shows clearly that the court 
had not determined its final position and invited the prose¬ 
cutor to give his views on the matter. At that time 
Government counsel requested permission to reopen the 
case. We recognize that it can be said that the court 
intimated its surprise in stating ( JAl. 14): 

don’t think it is quite fair for you to try to reopen 
the case after I have indicated what my ruling is. 
I think you should have put that in as a part of your 
case.” 

But after counsel advised the court why the matter had 
not been previously put in evidence® and then only after 
reflection did the court indicate that it was permitting the 
reopening of the case in the interest of justice. 

Under these circumstances, appellant’s brief leans far 
from the pole of deference ordinarily given a trial judge 
when it states that the record suggests that the trial court 
might have been impressed by appellant’s criminal record. 
To second-guess the situation in this manner shows the 
shortcoming and misgivings of the argument advanced 
by appellant. It is true that at the “initial” conclusion 
of the Government’s case the court in summarizing the 
position at that time indicated appellant had been before 
the court for narcotic violations and that apparently she 
had been engaged in narcotic traffic. But appellant stops 
there and fails to show this Court that the trial judge 
was clear in his obligation and duty not only to the prosecu¬ 
tion but to the appellant for he stated (J.A. 14): 

“ • • • nevertheless I have to decide cases on the 
evidence, and not on suspicions, no matter how strong 
they may be, and not on my knowledge of the past.** 


> B 7 way of explanation the Assistant United States Attorney proseeatin^ 
this ease advised the Court that he had not been the trial assistant when the 
motion to snpprees was heard and denied. Although the at&davit had been 
in file for a number of weeks it appears from the record that the Assistant 
prosecuting the case apparently was unaware of its presence or it had com¬ 
pletely slipped his mind because of his professed desire to speed things up 
since this was a ease of trial before the court and not a jury. 
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Haugen v. United States, 153 F.2d 850 (0th Cir. 1946), 
cited by appellant actually supports the Government here. 
In Haugen, the court held that although the trial court 
had indicated its ruling but had not entered a finding of 
not guilty it did not abuse its discretion in reopening the 
case after it had been submitted by both parties. It 
would be necessary to distort the record, and stretch the 
imagination beyond its powers to find in this record that 
the defendant was “found to be not guilty.It would 
appear that the present situation is analogous to Haugen 
and shows again that the trial court did not abuse its 
discretion. 

Moreover, the record also shows that no request was 
made to reopen appellant’s case, nor was there any request 
made to continue the trial to allow defense counsel time 
to reassemble or redirect his attack. On the contrary, 
the record shows that defense counsel actually refused 
the opportunity to reopen the defense. Under these cir¬ 
cumstances it is difficult to understand how appellant could 
be prejudiced since as previously pointed out, it seems 
clear that the Government could have introduced this 
affidavit in its case in chief. 

This, however, is not the first time that a trial court in 
this jurisdiction, in the exercise of its discretion, has per¬ 
mitted the Government to reopen its case and present 
additional evidence. In WUliams v. United States, 94 U.S. 
App. D.C. 173, 213 F.2d 25 (1954), this Court held that 
there was no abuse of discretion in permitting the Govern¬ 
ment to reopen its case to present evidence of the appel¬ 
lant’s criminal design in order to combat an issue of entrap¬ 
ment raised by appellant’s motion for judgment of 
acquittal. 

In Smith V. United States, supra, this Court held that 
the trial court could not be said to abuse its discretion in 
permitting evidence which it had previously rejected to 
be introduced after the close of the Government’s case 
and after the argument had actually begun. 

The reopening of appellant’s trial in the present instance 
to permit the Government to introduce additional evidence 
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was a matter within the discretion of the trial conrt and 
under the circumstances of this case cannot be said to be 
an abuse. See Horovntz v. United States, 12 F.2d 590, 
591 (5th Cir. 1926). The evidence admitted was simple 
to complement evidence already of record. It obviously 
did not constitute anything in the nature of a surprise 
or new facts, for appellant’s trial counsel stated that he 
was well aware of its presence. That he may not have 
intended it to be used in the manner adopted by the Gov¬ 
ernment cannot prevent such use. See Kaiser v. Ui^ted 
States, 60 F.2d 410 (8th Cir. 1932). A defendant should 
not be permitted to dictate trial tactics to the Government. 

CONCLX7SION 

Wherefore, it is respectfully submitted that the decision 
of the lower court be affirmed. 


Oliveb Gasoh, 

United States Attorney 

Lewis Cabboix, 

ViCTOE Caputt, 

Bichabd J. Snides, 
Assistant United Staies 
Attorneys. 
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2* At pages 7-8> 10, 11 of appellee's trief^ the condoct of the 
officers in this case is likened to the condnct of the officers in Slllson 
T> United States^ 93 App« D. C. 1, 206 F. 2d 2i76 (1953)* But in Kill son, 
the officers laerely stood on the porch oatside the door and saw the 

bottles on the open ground beside the hoose*^ Th^ entered the hoT 2 se (with 
no objection trom the defendant’s nother) only after they had seen *the 
finiits of crinje" lying oatside (93 App* D. C., at 3, 206 F. 2d, at 1|78).^ 
Appellee states that there was no ia p ro p r i ety "inwatchlng the de-' 
fendant when she vent oatside, aroczid the steps and into the areaway idiere 

h/ 

she apparently deposited the bottle containing narcotics in the trash can” 
(pp. 9-10 of appellee's brief). The use of the word ■watching" is an atteo^ 
to sake Ellison applicable. Bat here the officers did not stand on the 
pardL and vatch. They entered the bone and deliberately followed ^pellant 
firan her hallway, oat to the porch, down two fli^tts of steps, and into her 
own zi't&tajs vhore they subsequently sear^ed the trash can (Tr. 2it«-25, 27, 
30; J. A. 9-10, 11, 12). ^ 


3. Vhile it does not seem to argoe the point, appellee hints at 
an "abandonaent* theory at pages 9 and 10 of its brief. 


^ Klllson is clearly distingaisbad in Hobson ▼. United States , 226 
F. 2(ro90, 09^1 iOth Clr. 1955)- See p. 2 of appellani^s brief. 

V McGa^e t. United States, 273 B. S. 95 Cl^<», cited at page 7 of 
appellee's farief, is coiyietely i^pplieahle to this case. The only ^estion 
there was whether a bottle of illegal li<iaor, seized under a valid seordi 
warrant, could be used as evidence after the officers had destroyed other 
liqaor seized at the same time. 

h/ Coo^are Judge Boltzoff's ruling that "here there is no evidence 
that this defendant threw anything into the trash can” (T^. J- A. lit). 

r in regard to what transpired in the areosay, appellee states at 
of its brief that appellant was seen to ”nake a sveeplDg notion with 
her right hand * « «•” There are three places in the record where the only 
witness deseribes what appellant did, and in ea^ instance he states that ^le 
simply made *a notion” with her right band (Tr. 28, 32; J. A. 11, 13). 
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This —o theorj ws pTWeated to this Coart Wllliaas t« United 
Stat6g» Ho* "13,^69 1 decided on October U, 1^6, alter aj^pellant's brief vas 
filed* The Goremaent contaaded that the defendant's action in throwing 


amj narcotics ccmstitoted *an abandonment* of the prope^y (appellee's 

I 

brief in Wlllia&s ▼* Ihiited States* pp* U* 8* 10)* ThisI Court* noting that 

[ 

the defendant "dropped the padcage*” nenrerthdees re^ca^sjed the convietion 

I 

in a per coriaa decision on the gronnd that the ziarcotich should have been 

I 

sappressed* i 

I 

I 

Appellee relied in Viniaias* as it does here (appellant's brief* 
pp. 12) * on Lee ▼* Ihiited States* 95 App. D. C. 156,| 221 F* 2d 29 (ISSk)* 

i 

Bat in Lee* the officers had information making it theirj right and daV to 

! 

approach* confircnt and interrogate the defendant* and ticley actoallj saw Ms 
drop the jewelry to the street* In this case* the record does not disclose 
any Inforrntion idiich the officers had aboat appdlant*^ she was standing 
in her own asreaway* and the officers did not see her drojp anything (as 
appellee adcLts at page 1) of Its brief)* ! 


li* An almost ozxbelierable part of appellee'^ brief Is its eK-> 

planatlon of idiy the officers were "doty boond” to sake jthis search: 

i 

"Appellant was knoan to the officers to be an addiclj* The record sap- 
ports that knowledge on the basis of her prior conrictian* They had 
seen bar under saspieioas circosstances* They had jcome to the pre- 
mlsee because they understood that there was illegal actlTities 

beLng conducted thereon* All of these eircamstanec|e ahile not suf¬ 
ficient ty theaselres* when considered with all of the Mrennstances* 
enridenecKi ample grounds to look into the trash caud" (Appellee's brief* 
p. ID). 1/ 


^ AppeOLlae's surmise in the first sentence of focftnote Ss pege of 
its brief* is tmsupported by the only witness* There id no evidence lAnt- 
' ever that the officers knew of appellant's prior record |at the tlas of this 
1 search* Appellee's statement in the second sentence of Ithe satae footnote 
is based upon material not made a part of the Joint App^dix* Finally* of 
j coarse* even if the officers had known of appellant's pa|ior record* tfa^ 

I vocld not hare been grounds for a search of her proper^ without a warrant* 


without a warrant. 


, I 

If Apparently eoaetbing was cadtted appellee's brief Ibllowing 
I this qaotatlon* The next sentence refers to a Supreme C|oart case that is 
not identified. Another omission may bawe occurred at page 11* lines 26-27* 
I where there is an incomplete sentence* 
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As pointed oat in n. S, below, there is no evidence that the 
officers knew of appellant* s prior record* Conns^'s stateaeot to the trial 
court is not evidence* Moreover, such knowledge by itself is not ground for 
a search vithoat a warrant —> It is not even sufficient ground for the issu¬ 
ance of a warrant* 

Vftiat were tiw "suspicious drcizsastanees” referred to by appellee? 
Was it suspicious for appellant to go firom her own hallway to her own traaih 
can at 3:30 o'clock In the afternoon? 

I 

There is no eridence in this record that the officers understood 

I 

that "illegal activities" were being condnct-'d at appellant's home* The 
only testiBony was that "Ve had received information in the office of the 
!Iarcotic Squad that there was a young girl living at the house and living 
—" (Tr* 2U| J* A.9)* Br* Ahem, whose version of the facts was accepted 
at the pre-trial hearing (T^* 13; J. A* 6), did not aention any such illegal 
activities at the hozae* 

F! pally, appellee sV.tes that "these drcunstances" were not suf¬ 
ficient to Justify the search unless "considered with all of the circus- 

I 

stances"* What other circumstances were there? The testlaony of the only 
witness was simple and direct — it takes up mly fiwe pages in the Joint 
Appendix. The circumstances he gave are the only drccastances there were* 

Appellee states at page 10 of its brief: "It is clear that the 
trash can in question was not a home or residence or within any of the other 
provisions of the Fourth Amenchieat protect! cms, nor was it being used for 
any of these purposes". 

The question is not what object was searched (a search of trash 

* 

baskets was held unoonstitutic»al in Pnlted States ▼* LegWcowlts, 2dS U. S* 
hS2 (1932)) but where the seerch took place and why it took place* Under 
appellee's theory, pdlee could have entered appellant'e bone without a 
waorrant, gozie to her bedroom idiere she was eleep>ing, and searched the waste 
ba^et for evidence against her — all because "waste begets" are not men¬ 
tioned in the Fourtli Amendmait* Both "effects” and bouses” axe covered by 
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that AiaandawnW AppalXaa xxjuhsrt tmotm up to «ppoIlasti*a arsoaont that 

I 

bar araaii^> where the traah can was Xocatod^ was a pazjt of her hone* Tba 

] 

word "cartilaice" is oot ewea oentiosad la appallaa’s hrjiaf* 

i 

I 

AppeUea does stata that tha fourth Aaanrtwmit does aot •ppl^ to 
"enclo:^ or unenclpoed grouads* (appallea's hrlaf^ p» ^)* But appaliaat's 

i 

aroawaj was not '^groiuxis'' at all (see Ar/;^,ndlx A to appellant's hrlaf )• 

Tba distinction is pointed up bj the case appallaa rell^ upoot hartia 

United 5tataa> 155 F. 2d 503 (5th Cir. 19ii6)^ p. 10 of ^pellee's tarlof* 

I 

Tbozw tha phrase "[ajaclosad or unancloeed grounds” wasj used in the coa* 
Junctiva with "open Tielxis,” and it waa applied to a sijtuation in which 

ra-^ oo th, gp«al ouUid. . «dj«» th. d.r«^ 

1 

Xeavw illegal whislQr first on the huaper of nis car andj then on tha ground 

6/ I 

under tlie car«<^ 


6* L recent decision qj this Courts decided] since appellant's 

i 

brief was filsd^ bears upon the aearoh in the inatant cLm* i»»hitlsy 

j 

United 0tates^ iio» 13,^7p October 1556* The polioa» acting on infer* 

aaticn Iron an infonaer but without a warrmiity entered ^ roooing bouae^ saw 

I 

tha defendant (a boarder) through the open door of a bajbhroo% arrested hsr^ 

i 

and then dished fron the bathrooa onto an outside pordju Thax loohid 

I 

through a bodroow window and aaw one deradith (another boarder) about to 

giwe herself a hTpodaxxBlo injaetion^ Tha police antara^ tha badroow and 

i 

aaarchad it^ This Court held that wonay and narootlea found in tha bodroew 

ahoBld hBoa bean aupprassad* The arraato of both tha d^andant and i4aradith 

ware illagdj | 

I 

"Sinoa tha porch fron which tha police saw! 

Naradith waa not open to tba public^ asd j 
tha polioe n ached it s windoa^ 

thar had DO right to be on tha por^ wha^ 
ewer mmj be thou^it of their pravlaua pzwiU 
anoa in the relstiwalj pi^lie carridora olf 
tha reoaiiv houaa* (Slip opinion, p* 3)« | 


^ Tba other ease dtad bj appallaa, Camsy Cnitad StatoSB ld3 
F* 2d TSti (9th Cir. I$h7)p is coi^als t alor 1■TW^yiicaibls♦ iThsra» t^ officasa 
had s walid aaarch w a rra n t, and tha only disouaslon waa jdiathar a garage 
•dataehad fToo tba rasidantial strueture* waa protactad j(l63 F« 2d, at 786}« 







protMtad 


Tlkia tte por^ though "unsneloMd* (to uoa apalloe'a wonl), «M 
bj the dearth Awndsant* And in Whitlay^ mtnim the situation in the iivtsnt 
ease» the ofricer was specifically asked, "Is that a p;^blic baUMsy up to 
the tliird floor?", and be answered, "les, sir* (Transcript of record in 

I 

Whitley v» united States, p* !!)• For a ease indicating that hallsays, as 
to the mnaasTwesident of a rocaing houoe> are not "public" within the Fourth 
Aaeodaent aobit, see Drayton y« l/Pited States. 205 2d 55» 37 (5th Cir* 
1553). 



n THE SOF?I£MB»tAL AFFJXikTa ' 

I 

I 

!• A emm fporimd in tbs Oetobsr 22» I9$6p 11—us of Ksdsnl Bs* 

I 

portsr^ sftsr appsUsst’s toisf was filsd^ is s^isiwIt’I in point. Minjr* 
Onltsd StaUs. 236 F. 21 155 (6tb Cir. 1956). Tbs dsf^xlant was rspiwaantad 
by soiinsaT, appsxwntly of his own choosing. Be was ehSrgsd with wUlfbUy j 

I ; 

zwfhsing to obsy tbs ordsr of his Local Bosjrd to do dvil wozic* aftsr bsiag | 

I 

elassinsd as a eonsoisntioQS objsctor. Following hisl plea of not 9 xilty» bis 

j 

cownssl stipulatsd that tbs dsfsndant knsw bs was suppCssd to rsport^ that 

bs intsetionally falls! to do so» that hs had no dsfeojMi and that ths Oosaxn* 

I 

asnt bad sstablisfasd a priwa fads eass. (Coosssl aayj have boon tzying to 
dtlgats ss ntsn cs or to raiss a ooostitational isauo.)| Tbs trial co u rt 
found ths dsfsndant guilty on tba basis of tbs stipulations. 

Ths Court of Appsols rswsrasd. Answoring tb^ GowsmBsnt^s argtiasat 
that eounssl did not rsally plead ths dsfsndant g;iiltyj^ tbs Court pointsd out 
that *tha practical sffaet of tha attomsy’a addsalon^ waa» as tha [trial] 

I 

oourt atatad, to plsad hla ellant guilty* (236 F. 2d, 157). Tha trial court 

"nsltbsr gusationad dafwidant as to Intant, as to wbstiMr ba^^llfblly do* 

! ^ 

TatsTt ths ordsr, ss to wbsthsr hs plssdsd guilty, nor rUsnriiisrt tbs aattsr 
with dsfsndsnt in say mj sss. Sines hs (ths court] omsidsrsd that ths 
stipulations saounlsd to a plsa of guilty, hs should inyiirsd wbsthsr 
dsfsndsnt andsrstood ths chargs and rolantarily a6qtiis|Msd in ths stdpu* 

Istiona* as xw^zirsd by Fsdarml fiuls of Crijainol Froes^lurs 21 (236 F. 2d, 

1 

at 258)s M erso fs r , sines ths slsasnt of fslonleos Int^t was tbs eontroUing 
issue, *eounssl*s stipulation thsrson ceuld not fern tin basic of a ralid 

i 

coovletion* (236 F. 2d, at 258). j 

I 

in tha instant cass, ths practical offset of | ths Supplsamtal 
Affidavit was to plsad appsHsat guilty. Tbs trisl court so uasd It. And 
yst no iaqpiry was asds of appoUsnt at ths trial ss t^ wbsthsr sbs know or 








TixtB the poreb» thougb *Hu»ocloMd” (to uao a^poUee'a ifoxd)» wm protMtod 
\>j the >'aarth AaendaenW And in Whitloy. unlifci the situatioD in the instant 
cam, the officer was specifically asked, "Is that a public haUeay to 

I 

the tliizd flbort”, end he answered, "Yes, sir” CTranacript of record In 

I 

Whitley T» united States. p« 11)« Kor a ease indicating that hallways, tt 

I 

to the aanagwr»realdeat of a rocsing houoe« are not "public” within the Fcorth 
Aaendaent aablt, see Drayton y» United States. 205 F* 2d 37 (5th Cir* 
1?53). 
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n m a 3 ??I£MEllTAI« affidavit 


1. A cm. in tt, Octcb^ 19S6» SM^ 

porter^ after appallant’a brief wee filed, la aqtiareljrj in point* Jalian t* 

United Statea, 236 F* 2d 155 (6tb Cir* 1956)* Tim defendant nae repreeantad 

j ! 

bgr nanneal, appafaatlx of bie own ehooaing* Ub vaa eh^urgad with willfully ; 

I 

rafUaing to obaj the order of hie local Board to do dril woxkg after baing * 

j 

eleeaified aa a oonedentloua objector* FoUoning hie | plea of not hie 

I 

cwwneal etlpulatad that the dafanriant loev he vaa aup^^emi to report, that 

t 

be intentionally failed to do ao, that ha had no dafanM and that the Ooeam* 

■eat had aatabliataad a prise fade caaa* (Coonaal aay| have boon trying to 

I 

nltlgate aantanca or to raiea a conetitational leeue*) j The trial oourt 

I 

fooxxi the defendant pxilty on the baeia of the atipula^ona* 

1 

The Court of Appaala rareraad* Anawering th^ GoaemBant*a arguaant 
that eooaaal did not really plead the defendant gillty^ the Court pointed oat 
that *the praetieal affaet of tha attorney'a adisiaaionb aas, as tba [trial] 
oourt atatod, to plead hie client gailty* (236 F* 2d, 4t 157)« The trial court 
“neither ^leetioned defendent ee to intent, as to whet^sr he^i^UAUly vio» 
the order, ee to ahether he pleaded goil^, nor i^linneert the aettar 

h, ltl» c««t] cUl-tar-thrt tb. 

etlpulatlone eaounled to a plea of grilty, he ehoald h^ inquired whether 
defendent anderatood the eharge and wolnntarily aoqala^wad in the atlpo* 
lations* ee regiired fay Fedarel Bale of Criainal Frooectare 21 (236 F* 2d, 

I 

at 158)# Woraoear , alnca the alaaent of faXoirtooa intent waa the controlling 

I 

iasoe, "connaal'a stipulation thereon could not fom t6a baeia of a aalid 

I 

comrietlcB" (236 F* 2d, at 258}* 

! 

In tha inatant caaa, tba preetleal affect of | tha Sopplaaeatal 
Affidavit wae to plead appellant guilty* The trial ooijurt ao oaad it* And 
yet no inyriry was aida of ippollant at tha trial as tb whether aha knav cr 


uadervtood the effect of tbs Affidavit* Tbt antira dlacuaaioB 

aaa with tba couaaal who had prapavad it* Vhm appallant finallj did taka 
the ataxd oaar a aaak later« aha saora that the Sappleaantal Affidavit aaa 
oaftaroe and that it wa aignad bj bar colj at the laaiatanoa of her roinaal 
(ftr* 53| J.A. 2X-22)* 

2* i^paUaa atataa that "Trial finnnaalj no doubts naa nail 
asare that in order to ra-anfooroe the Feorth Aaendaent priviXagM* it eaa 
naoaaaary to aecura for hla client the raquiaita atanrtingf (appallea'a briaf« 
p* Ih)* Thia atatannt a:d the rent of ippallaa'a hriaf Ignorea appallant*# 
point that her atanding to objeat waa aatahHahad hj her ownerahlp of, 
and reaid«aoa on, tt» praaiaaa* lk> intareat in the narootica vaa nacaaaary* 

3* Appallaa aaje "no attack wae aada on trial couneal until 
after the verdict add the au be aqa an t notion vaa filed" (appallea*a hrief^ 
p* 15}* Thid la not ae* Obvioualx, no attack wae eada before the verdict^ 
hecefiae Mr* Ahern mam atiU repraaanting a^spellant at that tiaa* But tfaa 
flnrt and only Motion for a Verdict of Aoqoittal or for a Mae Ttlal mqamMj 
preaantad the laane of Mr* Aham*a part in aaouring the aippleeental Affi¬ 
davit (JJU 26-27)* 



m COBROBGRATIOH 


!• AppallM worn to argM (appellM's bri^* pp* 16^) that : 

I ! 

tlio eorroboratian rolo of tht Forto and Erooli caaaa h^ baan allainatad hgr 

I 

Qpoar ▼« Haitad Stataa^ 3it8 U« S« 81) (1952i}« Hu wafa r ^ | in Saith Qnltad 
StataSi 3t(8 U« S* lit? (I9h7)* d ad dad tha aaaa daj aa ^par« both Forta and 
Krooli aam dtad with i^proval (3b8 U* at 152i* 15^)* Bbrthennra^ Forta • 

I 

aaa dtad taiea with approval bgr thia Court in Jones ▼! Unltad Stataa^ 97 tpp« 

1 

D. C. 291t 292, 293p 231 F. 2d 2l5» 22)6 (1956)» decided after (hxw, 

2« doaavar, even aaaonlng that a ipellea'a jlnterpratatlon of Oppar 

i 

la eorract» there la inaoffident oorroboration and insufficient erldenoa 

i 

in this caaa> Appellee cannot ralj upon the prasoaptiSn Ih 21 U« S« C« 

$ 17li for tao ra a ao na i (1) Tha preauaptiOT aae not rSUed upon at the trial* 
Sea Forte ▼* Oaltad gtataa, 68 A :p. D. C* 111, 119» 9U j. 2d 236, 22i2) (1F37}« 
(2) ippallant vaa n ever aaan in pooseaaion of the nar^tica, aa appellea 
aM.ta (^: 9 ellaa*a brief, p* 2i), and therefore the preauBption aeeer cane 
Into effaat* Without this preauaption, a;^)ellee aoet fall bed on tha baaie 

alesMota of the crlae chared* Ona of thasa eleaenta knodedca of unlaa* 

I 

fbl laportatlon •• la coi^letalj ladrtng fron the caeel Bo eTldenca aa to 
this alanent l^^Jaar8 in tha Si^>p2enaatal Affidavit or jhe taatlaoc^* It aaa 
not aran aanticaed bgr ccwinaal* Without proof of thia ^leaant, the G overn* 
aant'a eaaa fella* I 
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aadentood tte «fr«et of tbs Sc^ylwntal Affidsflt* Tht •stir* discussion 
sss with tbs coinssl who hsd prspsvsd it* When sppeUsiit finslly did tsks 
the stsnd offsr s seek Istsr^ she svove thst the Sapplsnsntsl Affldacvit vss 
oatros snd thst it ws signed hj her only st the iasistsnos of her rtsinssl 
(Tk. 53j J.A. 2 Ip^>* 

2* AppsUss ststss thst "Trial omnss’lj no doubt^ ms ssll 
smre thst in order to ro<i«nfcores the Feorth Aaendnent privilegso* it sss 
nsosissTy to socure 'for his client the requisite standing* (sppellss*s brisf^ 
p* lb)* This statSQsat srd the rest of appellee's brief ignores sppelleat's 
point that her standing to objeet vss eatrt>11iShed bj her oenership of, 
sad residsnoe on, the pxeaisos* No interest in the nsrootics vas nscssasry* 

3* Appellee ssje "no attaek vas node on trial oouneel until 
after the verdiet snd the sobssqoent notion vas filed" (appellee's boriaf^ 
p* 15)« This is not so* Obeioualjr* no attaek vss asds befora the verdict^ 
becatse Mr* Ahem ass still r^nesentijig Si^pellazit st that ties* But the 
first sad onlj Motion for a Verdict of Acquittal or for a Nev Trial sqasrsly 
presented the iasoe of Mr* Ahern's part in asouring the Suppleasntal AfXl* 


danrlt (J*A* 26 - 27 ) 





m COBBOBGRATIQII 

!• App«IIw» —e— tp tfgM (appcllM's pp* 16-19) that 

tlia oorrebormtlon ruls of tte Forta aad Erodi amm hjai baan aliadnatad bj 

j j 

Qpjar T. gpltad Stataa« 3b8 U« S* db (195b}* llm i a f ar * I in Snlth t# Unltad 

J 

Stataa* 3b8 U, S« lb? (19b7)» cia cl dad tlit aaaa daj aa ^par. both Forta aoA ^ 
KrooH wmrm dtad vlth approval (3b8 U* at 15b» 15^)* f^irtbaraora^ Forta 

I 

1 

vaa dtad tolea with approval by thla Coart in Jones Unltad Stataa^ 97 i^* 
D. G. 291» 292, 29>, 231 F, 2d 2bb, 2b5» 2b6 (l^)* d^ded aftar Oaoar* 

I 


2* U eaav a ry avan aasnaing that a pallae's jLntarpretatlon of Qppar 

I 

la earraety tbars la izaMffieient corroboration and inefficient evidonoa 
in this caaa* Appallaa cannot laly cpoa the prawinptlpo ib 21 U* S« C* 

i 

' $ 17b for tao raaaonat (1) Tbs praaaapticm aas not rbliad upon at the trial* 

I 

, Saa Forta ▼* Odtad Stataa* 66 A :p* D* C. lU, 119« 9b|F« 2d 236, 2bb (1937)* 

' I 

(2) Appallant aaa navar aaan la poaaeaaion cf the nar^tics, aa «ppellea 

I 

aM.ta (appallaa*a brief, p* b), and thexafore the preeaiaptioa never oaaa 
^ into affaat* Witheut thia preaowptlon, appellea met fall badt on tha baalc 
alasesta of tha eriaa cberCMl* One of tbeae eXeaenta knoaladce of onlav— 
fbl iaportatioo •- la coapletaly froa tha easaj Bo avldanea aa to 

thia alanent appaara in tha Si^)plaNRital Affidavit or the taatlaony* It aaa 
not avan aantieoed fay rminaal* If^thoat proof of this bleoant, tha G ovam- 


aent's 






IV EEOPEICIK} THE CASS 


AppellM*8 graeralisatiora «boat th» datj of « trial >idet do not 
roq^^iro farther dlaouaalon axoapt in throe respoetpi 


!• The cases at Willlaas Jnitod States^ 9k App* D« C* 173» 

213 ?• 2d 25 (195Z>)» and Satth United States, 7Q App. D. C. 255» 105 F. 

2d 778 (1939}> axe Ina plicable. In vnilaes. the OoToroaent^s additional 
eeidenee beeans nBcessaxy becaoso of the defendant’s plea of e ntg a pa snt, and 
the recpenins occazrod before both sides had rested. In Staith. the Qovanw 
neat’s eridenee h^d already been offered and rejected earlier in the trial. 

2. There are two references in i^^pellee's brief (op. 20, 21 n. 
to the necessity of speeding up trials. The point is hardty raXeeast 

here. Appellant’s entire trial lasted Jnst 3$ ninates (TT. 3^ 2i2). 

3. A.-pellee concludes its brief with the statsfiant that *A deren> 
dant ahoald not be :.eznittod to dietsts trial tactics to the Ooeemaent.* 

If it was "trial tactics" for the Q oee m nent to wait until after an a dv ers e 
finding bj the trial coort to offer the Sappleaental Affidavit, the Qoeam* 
■ant has sadly alBooooeieid its Ibnotieo and duty In a eriainal proceeding. 


/a/ g. Barrett rraUaraam. Jf. 
E. Barrett FTsttjfaen, Jr. 
Ai^oislad ronneel for AppeUant 



The footnotes in appellse’s brief are not na di a red bey ond 5* Appel< 
maherod footnotes 6 throogh vith footaote 6 on page llu 


t 









CERUFTCILTR OP SESVICB 


The tsKiersigiied eertifLes that « txne copy oT the foregoiog 

I 

"Beply Brief* vas giren In person <m this 2l8t day of NoveDber^ to: 

I 

Oliver Gaseh, Esquire, United States Attoamey, United] States Court House, 

I 

Washington, D. C. | 
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PETITION FOE REHEAEING EN BANC 




CJomes now the United States, by its attorney, the United 
States Attorney, and petitions this Court to order a rehearing 
of the instant appeal before the Court sitting en banc, for 
the reasons hereinafter submitted. 

1. This case involves important issues vitally affecting the 
administration of criminal justice and the law of search and 
seizure. As such it is appropriate for the exercise of the Court’s 
discretionary authority and power to permit rehearings before 
the full Court pursuant to 28 U. S. C. § 46 (c). See Western 
Pac. R. Corp. v. Western Pac. R. Co., 345 U. S. 247 (1947); 20 
D. C. B. A. J. 103 (Address of the late Chief Judge Harold M. 
Stephens). 

2. The salient facts in the record are not in dispute. On 
September 9, 1955, about 3:30 P. M., two ofl&cers assigned 
to the narcotic squad of the Metropolitan Police Department 
went to a rooming house after receiving information that a 
young girl known to them to be a prostitute and a drug ad¬ 
dict was using narcotics there. Receiving no answer to their 
knock on the unlocked front door, they stepped into the vesti¬ 
bule portion of the first floor hallway—knowing that this vesti¬ 
bule was used by all the roomers in the house (J. A. 11). 

From the rear of this hallway they observed appellant com¬ 
ing towards them. She walked past them, made a comment 
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about the open door, and went outside. The officers followed.^ 
They observed appellant raise the lid of a trash can located in 
the space between the sidewalk and the house and apparently 
place something into the can (although nothing was actually 
seen in her hand). Immediately after appellant replaced the 
lid, one of the officers reopened the receptacle and recovered 
from it a bottle containing narcotic pills (J. A. 11). These pills 
were admitted into evidence at appellant's trial and formed 
the basis for her conviction. 

3. The majority of the Court concludes that officers who have 
reason to believe that narcotics are being administered to a 
young girl are not justified in entering a rooming house in which 
the offense is apparently being committed. In examining that 
conclusion, it should be remembered that there was no oppor¬ 
tunity in this case to obtain a search or arrest warrant. Forth¬ 
with action was required. But no forceful entry was made; 
the officers peaceably entered throu^ an unlocked front door. 
Thus, the entry was clothed Tvdth legality because at the very 
least the police had a right and indeed a duty to investigate 
the information they received. This investigation led them to 
a familiar address, known to them to be a rooming house. 
Surely, the Fourth Amendment does not contemplate the 
frustration of the investigatory activities of law-enforcement 
agencies under such circumstances. To the extent that the 
opinion of the Court lays down a contrary rule, it is believed 
by the Government to be in error and to erect serious and un¬ 
necessary obstacles in the path of legitimate law enforcement. 

4. The opinion of the Court assumes that the place the 
officers entered was “an integral part of appellant’s home * • * 
not a public or seraipublic lobby or entrance.” Note 2 at p. 2 
of the slip opinion. As the Government reads the record it 
supports the opposite conclusion (J. A. 10). The officers 
entered only the vestibule of the rooming house; they never 
entered appellant’s living quarters. The normal connotation 
of the term “rooming house” is that the foyer and the hallways 

* Appellant was apparently recoKnized by the officers. At the hearing on 
the motion to snm>ress, coumsel for the Government advLsed the court that 
appellant was known to the officers to be a prostitute and a drug addict 
(J. A. 4). Verity Is imparted to this statement by appellant's record of 
prior convictions (J. A. 64). 
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are pubKc or at least semipublic. If this were an exceptional 
kind of rooming house, the common parts of which are closed 
to everyone except the occupants, appellant had a duty so to 
show. Not only did she fail to do this, but what evidence 
there is in the record (e. g., the fact that the main door was 
unlocked; the fact that appellant did not challenge the officers’ 
presence in the foyer) indicates that the vestibule and the 
hallways were not closed to outsiders; that they were not “an 
integral part of appellant’s home.” 

6. It is not logical to assume—as the Court does—that there 
was a causal connection between the entry, lawful or other¬ 
wise, of the officers, and appellant’s disposal of the narcotics. 
One possessing narcotics illegally who is apprehensive that 
narcotic agents are about to appear and conduct a search is 
likely to do either of two things: to secrete the contraband, or 
to destroy it (for instance: by flushing it down the toilet). 
This appellant, having elected to attempt to retain the nar¬ 
cotics for future use, sought to hide it in the trash can out front. 
Had she known that police officers vrere at that very moment 
in the front hall, is it not logical to assume that she would have 
gone out back of the house in her efforts to hide the narcotics? 
Her decision to proceed to the front yard trash can to secrete 
the drugs demonstrates clearly that she did not know the 
officers were in the front hall. Had she known that the persons 
there present were police officers she would never have gone 
toward and past them in an effort to dispose of the drugs. To 
believe otherwise is to impute to appellant the deliberate as¬ 
sumption of an unnecessary risk. Such conduct almost 
connotes complete absence of reason. It is definitely more 
logical to assume—if assumptions are to be indulged in—that 
appellant had information from some source * that the police 
were about to pay her a visit but that she did not know that 
they were already in the hallway. Such an assumption robs 
the opinion of the Court of the necessary connecting link of 
causal connection between the officers’ entry and the secretion 
of the contraband; and it leaves as a possible justification for 

* It will be recaUed that the police were there as a result of an underworld 
Up. Such sources are not always closemouthed and the informaUon fre¬ 
quently gets back to the Intended subjects of the investigation. 
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the result only the assumption that the Fourth Amendment 
protects trash cans per se. 

6. Should the circumstance, completely divorced from any 
improper conduct on the part of the police, that a person is 
observed by officers to hide contraband in a spot visible from 
the street, be the occasion for extending the hallowed protec¬ 
tion of the Fourth Amendment to a trash can ? Since city trash 
collectors could lawfully remove the contents of the trash can; 
and since undoubtedly trash is abandoned property as to the 
whole world; should exception be made only for enforcers of 
the law? Should only as to them trash be considered to be a 
part of the suspect’s home and castle? It is in that respect that 
a problem arises as to the proper balance between individual 
rights and the rights of the community to a peaceful life guar¬ 
anteed by effective law enforcement. As the Government sees 
it, the opinion of the majority herein upsets that delicate bal¬ 
ance in favor of the former to such a d^ee as to call for recon¬ 
sideration by the entire Court. And that opinion adds to the 
difficult situation created by the cumulative effect of other 
recent judicial pronouncements in the search and seizure field.* 

The ravages of drug addiction, particularly with respect to 
minors, have aroused the legitimate concern of the community, 
and the Congress itself has seen fit to tighten drastically the 
laws controlling this scourge. The Government respectfully 
submits that in such a setting the Court should not assume, 
because it is not necessary to assume, (1) that under the facts 
of this case the officers had no justification to enter this room¬ 
ing house; (2) that under the facts of this case there was a 
casual connection between the entry and the secretion of the 
narcotics; (3) that police officers have no right even peaceably 
to enter a rooming house to investigate; (4) that a vestibule of 
a rooming house constitutes the private part of a home; and 
(5) that trash cans standing outside the four walls of the house 

*A Subcommittee of the Senate Judiciary Committee, investigating the 
iUidt narcotics problem in the District of Columbia, said only last year that 
the procedures imposed upon law enforcement in this Jurisdiction, par¬ 
ticularly with respect to searches and seizures, *'are entirely too stringent 
to meet the needs of ordinary poUce activity on the local level.” S. Bep. No. 
2033, 84th Cong., 2d Sess., pp. 8-9. The opinion in the instant case farther 
adds to this stringency. 
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and within plain view of the passing public were intended to 
be protected by the Fourth Amendment. Established law, 
log^c, and the facts of this case much more readily support as¬ 
sumptions to the contrary. It is submitted that the full Court 
should reexamine this decision and determine with respect to 
this case whether the balance between the public interest in 
law enforcement and the individuals right to constitutional 
protections under the 4th Amendment ought not to be reestab¬ 
lished. 

CONCLUSION 

Wherefore, it is respectfully submitted that the instant de¬ 
cision is in error and that it involves questions of such ex¬ 
traordinary public importance as to call for reconsideration 
thereof by the full Court. 

/s/ Oliver Gasch, 

Oliver Gasch, 

United States Attorney, 
/s/ Lewis Carroll, 

Lewis Carroll, 

Assistant United States Attorney. 
/s/ Richard J. Snider, 

Richard J. Snider, 
Assistant United States Attorney. 

certificate of good faith 

It is hereby certified that the petition is presented in good 
faith and not for d^y. 

/a/ Richard J. Snider, 

Richard J. Snider, 
Assistant United States Attorney. 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Petition For 
Rehearing En Banc has been mailed to attorney for appellant, 
E. Barrett Prettyman, Jr., Esq., 810 Colorado Building, Wash¬ 
ington, D. C., this 7th day of May 1957. 

/s/ Richard J. Snider, 

. .. . Richard J. Snider, 

Assistant United States Attorney. 
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